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THE FIRST EDITOR OF “THE GREEN BAG.” 


By CuHar.es C. SouLe, 


HEN Mr. Fuller gave up the editorial 
charge of this magazine, a year ago, 
he appeared to be in such excellent health— 
he had settled into such a serene routine of 
domestic life, unruffled by business cares or 
financial anxieties, with a circle of congenial 
comrades to keep him bright, and a fondness 
for outdoor exercise to keep him invigorated 
—that his friends expected him to outlive 
them all. It was with a painful shock, there- 
fore, that the news reached them of his 
sudden death. While the grief of his passing 
away belongs especially to his intimate 
friends, it will be felt also by the readers of 
THE GREEN Bac, who shared for twelve 
years the literary feast which he set forth 
every month for their entertainment. 
Horace Williams Fuller was born in 1844, 
at Augusta, Maine. His father was Benja- 
min Apthorp Gould Fuller, by profession a 
lawyer, who was for several years on the 
bench, and his grandfather was also a law- 
yer. His mother’s maiden name was Har- 
riet Selden Williams. After getting an 
education at the Augusta High School and 
Phillips Academy, Exeter, he came to 
Boston in 1861, and for several years devoted 
himself to business, beginning as a clerk in 
the office of Page, Richardson & Company. 
Later the legal instincts of the family pre- 
vailed (the present Chief Justice of the 
United States was his cousin), and after 
reading law in the office of Henry W. Paine, 
and taking a course of instruction at the 
Boston University Law School, he was ad- 
mitted to the Suffolk bar in 1876. He never 





appeared much in the courts, his business 
(so long as he continued to follow it) being 
mainly office practice and trusts. In 1877 
he married Emily Gorham Carter, of Rox- 
bury, and shortly afterwards made his home 
in Brookline—a suburb of Boston—where 
he has since resided. 

Although Mr. Fuller never took a univer- 
sity course, he was such a constant student 
throughout his life that he attained a culture 
so broad and thorough that many readers of 
this article will be surprised to learn that he 
did not hold a college degree. He had an 
especial fondness for French literature, 
writing in his leisure hours, and contributing 
anonymously to magazines and the press, 
spirited translations from that language. His 
only acknowledged work in this line was a 
small volume entitled ‘““Noted French Trials, 
Impostors and Adventurers,” published in 
1882. 

When THE GREEN Bac was projected, its 
publishers, knowing Mr. Fuller’s literary 
aptitudes, offered him the position of editor. 
This offer, fortunately for the undertaking, 
was accepted. He threw himself into his 
new duties with characteristic vigor, and for 
many years was not only editor, but also, 
to a great extent, business manager. Al- 
though he relinquished the latter part of his 
duties after the first few years he kept up the 
literary portion with unflagging devotion. 
To the excellence of his work the twelve 
bound volumes of THE GREEN Bag, from 
1889 to Igo1 inclusive, will stand as a per- 
manent monument. To sustain the tone of 
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such a periodical, to open new veins of light 
legal literature when old ones were worked 
out; to enlist the aid of worthy contributors; 
to hold the interest of readers, month after 
month and year after year, was a task to 
weary most men; but he kept at it with so 
much zeal and ability that the later volumes 
seem as fresh and interesting as their pre- 
decessors. 

His editorial work not only made him 
known to the legal profession, but its inci- 
dental brought 
direct leading lawyers 


correspondence him into 
touch with many 
throughout the United States. 
member of the 

At its annual 


gatherings he had the opportunity of meeting 


For several 


years he was an active 


American Bar Association. 
the men who already knew him by reputa- 
tion, or through exchange of letters, and 
who welcomed him cordially as a friend at 
first sight. 

As a citizen Mr. Fuller never held office 
nor took active share in party politics. He 
felt, however, a public 
affairs, and was always ready to give encour- 


keen interest in 
agement and effective personal work to what 
may be called “conscience issues” like Civil 
Service Reform. 

Among Mr. Fuller’s accomplishments was 
a talent for amateur theatricals. His specialty 
was character parts, in which he excelled— 
both in humorous characters and in those 
requiring pathos and delicate shades of 
acting. 


time and energy to the duties of manager of 


For many years he devoted much 
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the Brookline Comedy Club, a position 
requiring peculiar tact and patience. 
Although a member of several clubs, Mr. 
Fuller was essentially a home-lover. He was 
fond of the St. Botolph Club’s Sunday after- 
noon musicales, he enjoyed golf at the 
Brookline Country Club, he played whist 
with neighbors, but his favorite evening 
resort was his own fireside, in the society of 
his wife, his sons and his friends. Here he 
was at his very best—a cordial host and a 
genial companion. The traits in his charac- 
ter, however, which many friends will re- 
member most fondly, were his courtesy to 
women, his deference to and his 
thoughtful attentions to the sick and afflicted. 
On the morning of October 25 Mr. Fuller 


was stricken with apoplexy, and after linger- 


age, 


ing unconscious for a day, he died October 
26, 1901, and was laid at rest two days later , 
at Walnut Hills, the beautiful cemetery of 
the town in which he had lived for twenty- 
three years. Though such a sudden death is 
always a shock to friends, it is merciful in its 
freedom from lingering pain, and it has one 
blessed feature,—through future years we 
can recall him to mind not as a suffering 
invalid, but as full of health, vigor and 
enjoyment of life. 

The old subscribers to THE GREEN 
as they read this sketch, will pay tribute of 
loving remembrance to the ready pen, the 
busy brain, and the kindly heart of the editor 
who served them so long and so well. 


— 
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WHIPPING AS A PUNISHMENT FOR CRIME: A REPLY. 


By Duane Mowry. 


WRITER in Tue Green Bac for 
February, 1901, advocates the return, 

in this country, to the antiquated and bar- 
barous method of whipping as a punishment 
He submits no statistics or data 
of the institution 


for crime. 
to show the restoration 
of whipping would lessen the commission 
of crime; that it makes a better citizen of the 
criminal who has been subjected to its use; 
that it begets or promotes a better public 
opinion; that it is an actual saving to the 
State in dollars and cents. 

He believes “that human 
exists by the permission of God and in some 


government 


sort represents divine justice on earth; that 
for grown men the main object of criminal 
punishment should be to punish, and that 
reformation is a secondary matter, and gen- 
erally a hopeless task.” He thinks the 
criminal should be caught and made to 
smart for his offense; that to punish all cases 
of serious crime by a number of months or 
years in jail is to use but a rough yardstick; 
that ‘“‘no sentence in a county jail, be it long 
or short, is greatly dreaded by the hardened 
criminal”; that dreaded by 
everyone, mainly because it hurts; that the 


whipping is 


degradation which accompanies the infliction 
of a whipping of a grown man is no more 
than is deserved. 

The foregoing is a brief summary of the 
position taken in this somewhat remarkable 
Of course it is not difficult to enter- 
To believe, 


article. 
tain a “belief” upon any subject. 
for instance, that the governments of men 
are allowed to exist by God and represent 
divine justice, is no more difficult than is the 
And 
there are not a few very reputable, worthy 
citizens that if of the 
justice which is meted out under the forms of 


reverse, and it is no more convincing. 


who_ believe some 
human government can be construed to 
mean “divine justice,” the sooner there is 





less of it the better will it be for the social 
order. 

While there is no argument in what the 
writer says about criminal punishment being 
designed, primarily, to punish, let us see if 
the writer is right in his conclusion as to the 
purpose of punishment. There is certainly 
some very respectable authority which takes 
a postion diametrically opposed to this view. 

A writer in “The 


Popular Science 


Monthly” for April, 1886, savs that “punish- 
ment, in its proper acceptation, means the 


protection of society, as represented by the 
State, against the inroads of the individual 
upon its welfare, or, as it is called in criminal 
It is 
only when the encroachments of the indi- 


law phrase, ‘the peace of the State.’ 


vidual upon the rights of others amount to 
a public wrong that they are punishable 
criminally, and then it is only the wrong to 
society, and not the sin, that is cognizable 
by the tribunals.” 

William Douglas Morrison, who was for 
many years in charge of the prison at 
Wandsworth, England, and is an authority 
upon crimes and their punishment, says that 
“punishment ought to be regarded as at once 
an expiation and a discipline, or, in other 
words, an expiatory discipline.” 

“The criminal,” he asserts, “is an offender 
against the fundamental order of society in 
somewhat the same wav as a disobedient 
child is an offender against the center of 
authority in the home or the school. The 
punishment inflicted on the child may take 
the form of revenge, or it may take the form 
of retribution, or it may take the form of 
deterrence, but it undoubtedly takes its 
highest form when it’ combines expiation 
with discipline. Punishment of this nature 
still remains punitive, as it ought to do, but 
it is at the same time a kind of punishment 
from which something may be learned. It 
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does not merely consist in inflicting pain, 
although the presence of this element is 
essential to its efficacy; it consists rather in 
inflicting pain in such a way as will tend to 
discipline and reform the character. Such a 
conception of punishment excludes the bar- 
barous element of vengeance; it is based 
upon the of justice and 
humanity, or rather upon the sentiment of 
justice alone, for justice is never truly just 
also to 


civilized ideas 


except when its tendency is 
humanize.” 

These views of punishment under the 
criminal code are widely different in scope 
and effect, from those entertained by the 
writer in THE GREEN Bac. He would have 
the criminal flogged because it accords with 
his idea of criminal punishment, and gives 
the culprit actual physical pain. And whether 
or not the ordeal made of the criminal a 
better citizen would, in his estimation, be a 
merely secondary and unimportant matter, 
and more than likely a hopeless task. The 
writer’s position is not endorsed by penolo- 
gists and those who have made a study of 
social science, the broader and more humane 
view taken being that which looks somewhat 
to the future of the criminal, as well as to the 
offense committed and its punishment and 
the effect of the punishment inflicted as an 
example and a warning. 

One of the amendments to the 
tution of the United States provides that 
“cruel and unusual punishments shall not be 
inflicted.” Thewriterin “The Popular Science 
Monthly,” above quoted, defines “cruel pun- 
ishments as including such penalties for 
crimes as are designed to inflict direct physi- 


Consti- 


cal suffering, accompanied by circumstances 
He cites the whipping-post 
For it 


of ignominy.” 
as an example of such punishment. 
will not be denied that the infliction of the 
lash does cause physical pain, and the writer 
in THE GREEN Bac admits that when a 
whipping is imposed on a man, “it is and 
always was a mark of degradation in the eyes 
Can any civilized and 


of the community.” 











progressive country afford to stand sponsor 
for such manifest iniquitous statutes? 


The writer in THe GREEN BaG says the 
criminal is degraded by his brutal act and 
heart, and further degraded by the 
whipping to which he may be sentenced. So 
far as concerns his relations to his particular 
friends and associates, he ought to be, and 
this, however we may deplore his fall in the 
eves of the world at large, is a strong argu- 
ment for the infliction of this particular 
penalty. The social sting often goes deeper. 
A man hates to lose caste among those with 
whom he associates familiarly. The term 
‘jail-bird’ shows how the community regards 
the man who has been once sentenced to 
imprisonment. But his mates often look 
upon him as none the worse for it. He has 
Let him be stripped 


“Is 


simply been unlucky. 
and put under the lash, however, and he 
sinks in their estimation. It may, indeed, 
have another tendency from that fact. It 
may drive him from out of their company 
into that of honest men again.” 

Here is an admission of the infliction of a 
cruel punishment, the effect of which is far- 
reaching in the future career of the criminal. 
To argue, however, that it may induce the 
man who has been hopelessly degraded in 
the eyes of respectability and of his criminal 
associates, to seek associates in the future 
who will forgive and forget his crime and his 
disgrace, among the non-criminal class, is 
about as reasonable as to expect water to 
flow up-hill. Nothing could be farther from 
the domain of probability. The better nature 
of the individual is rarely reached in that 
unexpected way. The tendency of such 
unusual punishments is to make the criminal 
class worse and to augment its numbers, 
and to have, generally, a demoralizing and 
brutalizing effect on all classes. It does not 
deter crime. Even in Delaware this is not 
claimed. And who, by the way, was ever 
known to refer to Delaware’s local govern- 








ment as pre-eminently clean and orderly? 
| It is reported that there.is a public sentiment 
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in that state in favor of the whipping-post, 
but there is no evidence extant that its use 
lessens crime or makes the administration of 
the criminal law more economical. 

It is our contention that by using the 
whipping-post as a punishment for crime 
you have effectually banished the criminal 
from the community in which he lived. This 
is contrary to the policy of all penal statutes, 
except those inflicting capital punishment. 
It makes of him a wanderer and an outcast 
on a coid and cheerless world. If there ever 
was any goodness in the culprit’s nature it is 
completely out. The ‘spirit of 
revenge is made uppermost in his nature. It 
visits disgrace on the family of the man. 
They are the innocent victims of irreparable 
injury. This fact alone is sufficient to con- 
demn the law as unwise and cruel. 

It has impressed the writer that the article 
in THE GREEN Bac proceeds on the theory 
that the criminal has forfeited all claim for 
consideration at the hands of the constituted 
authorities; that the strong arm of the law 
cannot be too severely visited upon his de- 
fenseless body. This is not the true position 
to take. James Anson Farrar, in his work 
on “Crimes and Punishments,” insists that 
“a punishment to be just must contain only 
such degrees of intensity as suffice to deter 
men from crimes; that the final test of all 
punishment is its efficiency, not its human- 
ity.” Thus it will be seen that all students 
of social science agree that the punishment 
to be inflicted on the criminal is not of the 
first importance; that the criminal himself is 
to be dealt with as if he still had some rights; 
that the behests of the law are fulfilled when 
such discipline is inflicted as will serve as a 
warning, alike to the culprit and to the 
public. Someone has well said that “the 
end of all punishment is not by way of atone- 
ment or expiation of the crime committed, 
for that must be left to the just determina- 
tion of a Supreme Being, but as a precaution 
against future offenses.” If the penalty te 
be inflicted cannot be made to conserve the 
peace of the State we are not warranted in 


stamped 





imposing it. The State is not justified, 
therefore, in inflicting a greater punishment 
than is necessary to the adequate protection 
of society. Any punishment beyond that is 
“cruel,” “unusual” and barbarous. Instead 
of attaining the end desired, it works directly 
to the opposite point. Above all other con- 
siderations penal statutes must be just. It 
was Horace Mann who said that punishment 
should always be regarded as an evil. And 
the evil of punishment should always be 
compared with the evil proposed to be re- 
moved by it. It is only in those cases where 
the evil removed preponderates over the evil 
caused, is punishment to be tolerated. The 
opposite course would purchase exemption 
from a less evil, by voluntarily incurring a 
greater one. 

“Crime is inherent in our defective civiliza- 
tion, and you cannot hurry up the march of 
civilization in any such way as lashing men. 
Criminal law is not a panacea to soften the 
human heart. Civilization has reached a 
certain height or state of development, and 
sin and crime are concomitants of that state. 
While crime must be punished it cannot be 
wiped out. Human nature is so constituted 
that men revolt at the deliberate infliction of 
pain upon a fellow being, more so, indeed, 
than at any violence or brutality committed 
by the offender in the heat of passion. Any 
punishment that shocks the moral sense of a 
community, as all cruel punishments are 
calculated to do, falls short of its mark and 
fails signally to produce the general satis- 
faction always arising from the administra- 
tion of wise punishments.” 

The foregoing statement puts the case so 
clearly and cogently that it would seem futile 
to add more. Whipping as a punishment for 
crime is, as we contend, cruel punishment 
within any fair interpretation of the con- 
stitutional prohibition. If this is so, that 
fact alone is ample to condemn its use. But 
there are other reasons. The demands of 
society, the best civilization, an enlightened 
and humane public opinion, the innocent 
members of the culprit’s family, including, 
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particularly, his wife and children, these and 
many other reasons cry out in unmistakable 
language against the unwise, inhuman and 
barbarous practice. 

We give slight weight to the question of 
economy. There is no data tending to show 
that it lessens the expense of the administra- 
tion of the criminal statutes. Even if it did, 
which we question, it should have slight con- 
sideration against a condition which 
guarantees the best and most orderly social 
state, let the cost be ever so great. That is 
what human governments are for, and the 
question of cost is a minor matter and of 
slight consequence. 


as 


1 
| 





We are assured that the restoration of 
whipping as a punishment for crime is an 
exceedingly remote possibility this 
country. As Dr. Henderson truly says, “the 
danger of abuse has been thought to be so 
great that this method of punishment has not 
often been incorporated in penal law.” It 
is confidently submitted that whipping would 
be the revival of the antiquated doctrine of 
“an eye for an eye, and a tooth for a tooth.” 
It does not deter men from committing 
crime. It does not lessen the number of 
offenses committed. It does not make men 
respect the law. 


in 





A FLIRTATION UNDER THE BLUE LAWS. 


By SAMUEL ScovILLE, JR. 


|" is profitable in these flippant days of 


unconsidered kisses and general atten- 
tion without intention, to hark back to the 
times of our Puritan forbears and note their 
views on flirtation and its accessories. The 
legal status of a kiss, unfortunately, is not 
yet clearly determined, but the trend of the 
modern decisions seems to be toward the 
view that osculation in moderation is cer- 
tainly not malum in se. This would be indi- 
cated by the verdict in a recently reported 
case wherein the plaintiff brought suit for an 
alleged breach of promise, and showed by 
her testimony that the defendant had escorted 
her to a church sociable and on the home- 
ward journey had not only once, but repeat- 
edly, kissed said plaintiff with the utmost 
enthusiasm. This perilous course of action 
was not denied at the trial, yet the jury, after 
protracted deliberation, brought in as a 
special verdict that the defendant had treated 
the plaintiff with great courtesy and once 
with ice cream—by implication evidently 
including the acts complained of in the cate- 
gory of courtesies. 





No such flippant verdict would have ob- 
tained in colonial days, with a jury composed 
of the men who, eschewing may-poles, mince- 
pies and other devices of the devil, came to 
these shores to achieve the liberty of con- 
trolling their own and their neighbors’ con- 
sciences. Their very names well indexed 
their characters, and it is impossible to 
imagine light-mindedness among _ such 
worthies as “Stand-fast-on-high Stringer,” 
“Kill-sin Pimple” or “If-Christ-had-not-died- 
for-you-you-had-been-damned Barebones,” 
pleasingly shortened, as shown by contem- 
poraneous records, to “Damned” Barebones. 

Contrary to popular opinion there is no 
reference to unauthorized osculation in 
Roger Ludlow’s Code of 1650, commonly 
known as the “Connecticut Blue Laws.” The 
case of People v. Murline et al., decided on 
May Day, 1660, as appears from the New 
Haven judicial records, affords, however, an 
indication of the treatment accorded to un- 
licensed kissers and kissees in those uncom- 
promising times. 

On the above-mentioned date, Jacob M. 
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Murline and Sarah Tuttle were summoned 
before the Court by no less a personage than 
the Governor of the Colony of New Haven, 
who, to quote the language of the report, 
declared that the business for. which they 
were warned to this court he had heard in 
private at his house, which he related to 
stand thus: 

“It chanced that on the day on which John 
Potter was married, Sarah Tuttle went to 
Mistress Murline’s house for some thredd 
and Mistress Murline bid her go to her 
daughter’s in the other room. Whereupon 
her son, Jacob Tuttle, came in and tooke up 
or tooke away Sarah’s gloves. She desired 
him to give her the said gloves, which he 
answered he would do so if she would give 
him a kysse, upon which they sat down 
together, his arm being about her waiste and 
her arme upon his shoulder or about his 
necke, and he kyssed her and she kyssed him 
or they kyssed one another for about the 
space of half an hour, which Marian Murline 
now in court affirmed to be so. 

“Jacob was asked what he had to say to 
these things, to which he answered that he 
thought that Sarah had with intent let fall 
her gloves when he came into the room, and 
that he tooke them up and told her he would 
give her them, if so be that she would kysse 
him. 

“But Sarah hereupon testified that she did 
not let her gloves fall with intent. 

“Further, said Jacob, that he tooke her by 
the hand and they both set down upon a chest 
but whether he kyssed her or she kyssed him, 
he knows not for he never thought of it since 
until Mr. Raymond spoke to him at Man- 





natos and told that he had not layde it to 
heart as he ought. 

“But hereupon testified Sarah that she did 
not kysse him but upon being questioned 
would say not as to whether he had kyssed 
her or no. 

“Mr. Tuttle testified that Jacob had 
endeavored to steal away his daughter’s 
affections. 

“But thereupon Sarah testified that he had 
not so stolen her said affections. 

“The Governor told Sarah that her mis- 
carriage is the greatest, that a virgin should 
be so bold in the presence of others to carry 
it as she had done, for though that part of 
the kyssing is denied yet much is proven. 

“Sarah professed that she was sorry that 
she had carried it so sinfully and foolishly 
which she saw to be hateful. She hoped that 
God would help her to carry it better for 
time to come. 

“The Governor allso told Jacob that his 
carriage hath been very evil and sinful and 
to make such a light matter of it as not to 
think of it doth greatly aggravate. 

“Whereupon the Court declared that we 
have heard in the Publique Ministry that it 
is a thing to be lamented that young people 
should so misconduct themselves. As for 
Sarah, her miscarriages are very great that 
she should carry it in such an uncivil, im- 
modest manner as hath been proven. And 
for Jacob, his carriage hath been very cor- 
rupt and sinful such as brings reproach upon 
his family and place. 

“The sentence therefore concerning them 
is that they shall pay either of them as a fine 
20 s. to the Colony.” 
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THE INDIAN REMNANT IN NEW ENGLAND. 


II. 


By GrorcE J. VARNEY. 


HE two exclusively Indian towns in 
New England, Gay Head and Mash- 
pee, took their embryotic form at an early 
date, growing up to civilization and incor- 
porated communities by various gradations. 
It was in 1641 that Thomas Mayhew, who 
had previously been a merchant in South- 
ampton, England, obtained a grant of 
Marthas Vineyard from the King. In the 
following year he sent there his only son, 
Thomas, then twenty-one years old, who had 
been educated for the ministry. A few set- 
tlers accompanied him; and the senior May- 
hew, proprietor and governor, soon followed. 
He represented to the Indians that he was 
governor of the English, but would not 
assume jurisdiction over them. He, how- 
ever, advised the chiefs to establish a jury 
system for the trial of important cases. When 
he wanted land he always bought and paid 
for it, if the Indians would sell; for some 
refused this for several years after the com- 
ing of the white people. 

Tawawquatuck was the chief sachem of 
the eastern end of the island, where the Eng- 
lish arrived; and he was the first sachem to 
become a Christian. The first Indian con- 
vert was Hiacoomes, who embraced Chris- 
tianity in 1643. He had been an obscure 
person, but proved an excellent missionary. 
Miohgsoo, the chief man of Nunpaug, in the 
limits of the present Edgartown, one night 
in 1646, sent a message to Hiacoomes, who 
lived five or six miles away, requesting a 
visit. The convert received the message at 
the break of day, and complied with it at 
once. On his arrival he found many Indians 
gathered at the dwelling of Miohgsoo, who 
received him cordially, explaining that he 
desired him to show his heart to them, and 
let them know how it stood towards his God, 
and what they ought to do. 





Hiacoomes then made his talk to the com- 
pany. When he had ended, his host asked, 
“How many gods do the English worship?” 
Hiacoomes answered: “One, and no more.” 
Whereupon Miohgsoo reckoned up about 
thirty-seven principal gods which he had. 
“Now,” he said, “shall I throw away all these 
thirty-seven principal gods for the sake of 
one only?” 

“What do you yourself think?” replied the 
missionary. “For my part I have thrown 
away all these, and many more, some years 
ago; and yet I am preserved, as you see this 
day.” 

“You speak true,” said Miohgsoo; “and 
therefore I will throw away all my gods, too, 
and serve that one God with you.” In the 
sequel, he committed a son and a daughter 
to the care and instruction of the Rev. 
Thomas Mayhew, son of the governor. 

Twenty-five years ago there were Indian 
hamlets in several of the Marthas Vineyard 
towns; but persons of aboriginal blood have 
now mostly removed to Gay Head, the 
Indian township which embraces the west- 
ern end of the island. 

In the side of this headland is a deep bowl- 
like hollow about twelve hundred feet in cir- 
cumference and a hundred feet deep, being 
open to the sea on one side. In the soil at 
the bottom are found rocks, fragments of 
trees and huge bones. “Here,” says the 
Indian legend, “resided the giant Manshope. 
Here he broiled whales on great fires made 
of dead cedars which he tore up by the roots. 
After separating Noman’s Land from Gay 
Head, changing his wife into an ugly rock, 
which may now be seen on Saconet point, 
and performing other supernatural feats, he 
left the island.” 

There are a few persons of pure white 
blood living in the town; but of purely In- 
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dian blood there remains only one person, 
an aged woman: Negro blood is the prin- 
cipal intermixture. The town has produced 
persons of good abilities, and sometimes 
furnishes the representative to legislature for 
the group of towns in which Gay Head is 
classed. 

After existing many years as a “District,” 

the place was incorporated as a town on 
April 30, 1870; and 
a month later, the 
legislature granted 
an act of incorpora- 
tion for the only 
other exclusively In- 
town in New 
England, Mashpee. 
This lies 
western extremity of 
Cape Cod, extending 
from the middle lati- 
tude southward to 
the sea. 

In the year 1660, 
Mr. Richard Bourne, 
then recently from 
England, purchased 
fromthe Wampanoag 
sachem, Quachatisset, 
and other Indians, 


dian 


near the 





town (1870), inclusive of both, there were 
not less than twelve changes of its political 
condition either from the expiration of legis- 
lative acts or from new ones. 

Mr. Bourne was both investor and 
evangelist; and in 1670 he was ordained 
pastor of a religious society of Indians in 
this town, which had been formed from 
his own converts. He died about the 

year 1685, leaving 
a good property to 
his family in various 
excellent land in- 
vestments. An In- 
dian named Simon 
Popmonet succeeded 
him in his pastoral 
office. 

After about forty 
years of service the 
latter was succeeded 
by Rev. Joseph 
3ourne, a grandson 
of the pioneer. Shear- 
jashab, son of the 
latter, secured the 
ratification by the 
Plymouth Colony 
court of the original 
deed of Mashpee,— 





the tract of land 
which constitutes the 
township of Mash- 
pee, for the occupa- 
tion and use of the so-called “South Sea 
Indians.” He had become acquainted with 
the needs of the Indians dwelling on the 
south side of the Cape, and established them 
on his purchase as a permanent home. The 
deed was so drawn that no part nor parcel 
of the lands could be bought by or sold to 
any white person without the consent of all 
the Indians having right in the territory, not 
even by consent of the General Court. The 
place was incorporated as the Plantation of 
Mashpee, on June 14, 1763. Between this 
time and the date of its establishment as a 
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having inherited his 
father’s property in 
that place, where he 
pursued the business 
of a trader. At his death, about 1719, he 
was succeeded by his son Ezra, who be- 
came president of the sessions. and first 
justice of the Court of Common Pleas for 
the county. Several of the family in the next 
generation attained to eminent positions in 
several States. 

The remnant of the Wampanoags, outside 
of these two Indian towns, has probably 
been absorbed by the Narragansetts. The 
affairs of the latter tribe have been mostly 
under the control of the government of 
Rhode Island, since,it ceased to be a colony 
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of Great Britain. The views of the parties 
of different interests have been much at vari- 
ance for many years, causing a disturbed 
state of feeling in the tribe. 

In January, 1879, the president of the 
Indian council, with certain other members 
of the Narragansett tribe, living on their 
reservation in the town of Charlestown, in 
the southwest part of the State, petitioned 
the House of Representatives for the ap- 
pointment of a commission to investigate 
their affairs in respect to the encroachments 
of the whites upon the tribal lands; and 
whether it were better to continue their 
existence as a tribe, or to discontinue this 
and become citizens; and to~consider the 
most equitable manner of disposing of the 
land belonging to said tribe, etc.; and that 
the commission report to the next January 
session of the general assembly of the State 
of Rhode Island and Providence Plantations. 

The commission was appointed accord- 
ingly. Its first session was held in Charles- 
town on July 30, 1879, and was well attended 
by the Indians. The commission learned 
that there was not an Indian of pure blood 
in the tribe, those present showing every 
shade from white to black. As was well 
known, the Narragansetts had adopted single 
individuals and families of Pequots and other 
neighboring tribes, and even whole com- 
munities, as the Aquidnecks of the Wampan- 
oag tribe, and the Niantics, and had even 
admitted white persons and negroes. 

The Narragansett reservation, as bounded 
in 1709, was eight miles square (sixty-four 
square miles) less than one-half of which was, 
at the time of the first hearing by the com- 
mission, in possession of the tribe. Nearly 
every head of a family within the reservation 
lives upon individual property, inherited or 
held by deed, the latter paying three-quar- 
ters tax. This land and Fort Neck—the 
common land of the tribe—comprise the best 
of the specially reserved Indian lands. The 
common tribal land was said to consist of 
about fifteen hundred acres. 

At the first hearing, in reply to a question 
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| of the commission, the president of the coun- 
cil of the Narragansetts, an Indian, said: 

“ |... Now we have a reservation five 
rods wide, from Pawcatuck to the Indian 
ford on Pawcatuck river; and in order for 
you to get at the truth and to learn the truth, 
I will begin at 1827. That will give the citi- 
zens of Rhode Island fifty years from their 
independence for you to find if they have 
any land that goes any nearer [to the salt 
water] than five rods from high-water mark; 
and high-water mark was placed in Governor 
Fenner’s time where the September gale was 
fi. e., where the tide reached at that time]; 
and I can carry you to walls that were built 
[to that line]; and every fisherman of South 
Kingston [which embraced “Fort Neck”] 
knows where that is on George Congdon’s 
farm,—a cove that used to be called Cong- 
don’s cove, and everywhere where there was 
a wall built on the seaside, it left this five 
rods, which was for the privilege of pitching 
our tents, and fishing to procure a living. . . 

“Well, it is generally questioned sometimes, 
by some people, to know how we came into 
possession of this land [the unenclosed shore 
land], whether or no the State gave it to us, 
or whether or no Congress gave it to us. 
That paper will show you how we got pos- 
session of this land.” 

At this point the speaker passed to the 
chairman of the commission a document by 
which Nenegrate, chief sachem of the Nar- 








ragansett country in 1708, resigned to the 
governor and company of Her Majesty’s 
colony of Rhode Island, and their successors 
all his right and title in the vacant lands 
within the jurisdiction of said colony, with 
the privileges therein contained or apper- 
taining, but making a reservation whose 
bounds the document describes. 

The president of the council declared that 
the “vacant -lands” referred to by Nenegrate 
were traced upon a map made by the Eng- 
lish, “which map was accepted by the hon- 
ored assembly sitting at Newport, the first 





Wednesday of May, 1708.” The document 


| presented was signed by the said sachem on 
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March 28, 1709, and it also bore the other 
necessary signatures. 

The tribe claims that this instrument fur- 
nishes the entire basis of the State’s property 
in all lands which it hoids now or ever held 
within the original limits of the Narragan- 
sett territory; that the reservations of this 
instrument included all the shore rights on 
sea waters, which was distinctly shown on 
the map, according to 
the president. He sta- 
tedthat this mapcould 
not now be found; 
and that, probably, it 
never came into the 
possession of the In- 
dians. 

The president of 
the council called 
the attention of the 
commission to the 
fact that the owners 
of land purchased of 
the Indians “used to 
build walls around 
the shore and into 
the surf, or onto the 
rocks, so that cattle 
couldn’t go by;” but, 
he said that doing 
thus, they claimed 
something that wasn’t 
theirs. “High- 
water mark is gov- 
ernment waters, and 
we lay right on 
government waters.” 
The general assembly also, he said, had 
asserted that the conventional distance 
between the fences and high-water mark 
was five rods. If the original bound 
was changed at Fort Neck, where the old 
walls were torn down, it was Governor Fen- 
ner who laid out the new lines, taking for 
his high-tide mark that of the extraordinary 
September gale. “And,” continued the 
Indian president, “they have gone and put 
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up a watering-place. We had just as lief 
have them there, but we want pay for our 
land.” 
The “watering-place” enterprises along the 
shore near Fort Neck, then just begun, were 
probably the main incentive of the move- 
ment, originating with the dominant race, 
for “conferring” citizenship on the Indians, 
which carried with it the surrender of the 
tribal lands. . Several 
subordinate estab- 
lishments have 
sprung up about the 
main one,now known 
for nearly - twenty 
years as Narragan- 
sett Pier; so that old 
“Fort Neck” and 
many other sections 
of the west shore of 
the bay have become 
valuable property. 

The extent of this 
claim of shore land is 
thus stated by the 
commission in its re- 
port: “The Indians 
claimed before your 
Board of Commis- 
sioners that the tribe 
owned not only the 
reservation in the 
town of Charlestown, 
but a strip of land 
five rods in width 
along the shores ex- 
tending from Wes- 
terly around Point Judith and up the bay to 
the mouth of the Blackstone river.” 

In regard to this claim, a report of the 
commission made a year after the statement 
on the matter by the president of the Indian 
council, says: “That the first English settlers 
upon the lands of the Narragansetts believed 
that the Indians were the absolute owners of 
the soil, there can be no question. Roger 
Williams, even before he left Massachusetts, 
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is reported to have expressed himself to the 
authorities of that colony thus: ‘Why lay 
such stress upon your patent from King 
James of England? Your patent is but a bit 
of parchment. James has no more right to 
give away or sell Massasoit’s lands and cut 
and carve the country than Massasoit has to 
sell James’s, or to send his Indians to colo- 
nize Warwickshire.’ 

“But the granting and accepting of the 
charter of Charles II settled this question; 
and Rhode Island acquired then the same 
rights to the Indian lands within its jurisdic- 
tion as the other colonies had to the lands 
within their jurisdiction. 

“The Supreme Court of the United States 
says, by Chief Justice Marshall, in Johnston 
vs. Macintosh (8 Wheat. 603), ‘the very grant 
of a charter is an assertion of the title of the 
crown, and its words convey the same idea, 
—the country granted is said to be Rhode 
Island, ete., and the charter contains an 
actual grant of the soil, as well as the powers 
of government.’ 

“From these and other authorities 
commission has been led to consider it as 
authoritatively settled, that the ultimate title 
to the lands of the tribe was vested in the 
State subject to the possessory right of the 
Indians, and that the State could not convey 
these lands without the assent of the Indians, 
any more than the Indians could convey 
without the assent of the State.” 


the | 





To some persons it will no doubt seem 
that the position of the commission was a | 





tacit acceptance of the political doctrine o 
the “Divine right of kings”; while others wil 
take note that Chief Justice Marshall was : 
full-fledged imperialist, in the early perio: 
of perfect wisdom in our republic. 

The commission reported to the legislatur: 
that at the meeting with the Indian coun 
cil, December 26, 1879, “an agreement on 
the part of said council was made that, i 
behalf of the tribe, they would quit claim 
to the State the interest of said tribe in their 
common or vacant lands, and all other tribal 
rights and claims for the sum of five thou- 
sand dollars.” 

Accordingly, the common lands of the 
specified tribal reservation were sold at pub- 
lic auction in the summer of 1882, realizing 
“schedule prices.” The stipulated sum of 
five thousand dollars was duly paid to the 
tribe, being distributed to one hundred and 
eighty persons. “Indian Fort,” one hundred 
and eight feet square, and the three Indian 
ponds were reserved from sale. 

The matter of the “shore rights” of the 
Narragansett tribe has commanded the at- 
tention of the legislature; for by request of 
the State Senate. the Rhode Island Supreme 
Court, appellate division, rendered an opin- 
ion on the subject, February 24, 1898 [R. I. 
Reports, Vol. XX, p. 715]. 

The Mohegans in Connecticut and the 
Montauks on Long Island, in the State of 
New York, are reported to be taking similar 
action. 








Lord Mohun attracted a large measure of 
public attention during his lifetime, but the 
story of his turbulent life would have been 
buried in the events of more than two cen- 
turies had not his name and career supplied a 
theme for the imagination of Thackeray. 
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Charles Mohun, fifth Baron Mohun, was 
born about 1675. When only a year old his 
father was mortaily wounded while acting 
as second in a duel, and as a boy he seems 
to have been subject to no control whatever. 
In 1692 he quarreled over dice with Lord 
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Kennedy and was confined to his lodgings 
in consequence. With the assistance of his 
constant companion, the Earl of Warwick, 
he broke out and fought his first duel, in 
which both parties were disarmed. Two 
days later he participated in an affair which 
led to his trial for murder. 

This affair was the murder of William 
Mountford, the actor, in Norfolk street, 
Strand, by Captain Hill. Mountford was the 
most admired actor of young lover’s parts 
which the stage then possessed; and he was 
murdered mainly, it would seem, because of 
the fire which he threw into his scenes with 
the beautiful Mrs. Bracegirdle, of whom the 
turbulent captain had the impertinence to 
be enamored. This celebrated actress was 
then at the height of her powers, “the darling 
of the theatre,” as Colley Cibber describes 
her; “for it will be no extravagant thing to 
say, scarce an audience saw her that were 
less than half of them lovers, without a sus- 
pected favorite among them; and though she 
might be said to have been the universal 
passion, and under the strongest temptation, 
her constancy in resisting them seemed but 
to increase the number of her admirers.” 
According to the universal tradition of the 
age this discreet actress deviated from the 
path of discretion, if ever, only in favor 
of Richard Congreve, for whom at all 
events, to the day of his death, she preserved 
a close and affectionate friendship. 

Captain Hili, it seems, had for some time 
paid his addresses to Mrs. Bracegirdle, but 
his proposals had been totally rejected. This 
enraged the captain, who declared that 
Mountford was the only man who stood in 
his way, and, with many execrations, he 
repeatedly expressed a resolution to be re- 
venged upon the young actor. On the 
morning of the murder Lord Mohun and 
Captain Hill together hired a coach and 
directed the coachman to be in waiting for 
them in Drury Lane, near the playhouse, 
about nine o’clock that night. Mohun and 
Hill dined together that day at a tavern in 
Covent Garden, and discoursed much about 





Mrs. Bracegirdle, both declaring their belief 
that Mountford was unduly intimate with 
her. The conversation was principally con- 
cerned, however, with a design which they 
had formed to seize Mrs. Bracegirdle, force 
her into a coach and carry her into the 
country. This design was to be executed. 
that night, and they secured arms and 
soldiers for the purpose. Hill was heard to 
say, “If the villain resist I will stab him;” 
whereupon Mohun asserted that he would 
stand by his friend. In accordance with their 
plans they met that night at the playhouse. 
When they went behind the scenes they were 
informed that Mrs. Bracegirdle would not 
be there that night, as she was to sup at a 
Mr. Page’s house in Drury Lane. They 
proceeded therefore to post themselves with 
their soldiers at the latter place. After wait- 
ing -a considerable time without results, and 
suspecting that they had been misinformed, 
they drove to Mrs. Bracegirdle’s lodgings. 
They soon returned, however, to their former 
station in Drury Lane, and were rewarded 
about ten o’clock by seeing Mrs. Brace- 
girdle come out, accompanied by her mother 
and Mr. Page. Mohun sat in the coach, 
with the door open and several cases of 
pistols by him. When Mrs. Bracegirdle and 
her companions reached the place where the 
coach stood, Hill and the soldiers seized Mrs. 
Bracegirdle and attempted to force her into 
the coach. A scuffle ensued in which the 
lady’s mother and Mr. Page clung to her so 
effectively that the conspirators were unable 
to accomplish their purpose; a crowd began 
to collect in respone to cries for help and 
they were compelled to desist. The soldiers 
were dismissed. Mohun and Hill would not 
be denied the liberty of escorting Mrs. 
Bracegirdle to her lodgings, and all five 
accordingly started hence followed by the 
crowd. After Mrs. Bracegirdle and her 
companions had entered the house Mohun 
and Hill remained in the street near by for 
nearly two hours, drinking wine and stand- 
ing about with drawn swords. Mountford 
lived just below Mrs. Bracegirdle, and, it 
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seems, necessarily passed this point to reach 
his own house. Mrs. Mountford was in- 
formed that men were lying in wait for 
her husband and made an ineffectual effort 
to find him and put him on his guard. 
Meanwhile the watch appeared and de- 
manded of Mohun why he had his sword 
drawn. My lord was pleased to answer that 
he was a peer of the realm, and bade them 
touch him if they durst. About midnight 
Mountford appeared, on his way home. 
When Mohun saluted him, he said, “My 
Lord Mohun, what does your lordship do 
here at this time of night?” Mohun re- 
marked, without answering the question, 
that he supposed Mountford had been sent 
for, and added, “I suppose you have heard 
about the lady.” Mountford answered, “I 
hope my wife has given your lordship no 
offense.” “No,” said Mohun, “it is Mrs. 
3racegirdle I mean.” To this Mountford 
replied, “Mrs. Bracegirdle is no concern of 
mine; but I hope your lordship does not 
countenance any ill action of Mr. Hill.” 
Upon this Hill came up to them and re- 
marked to Mohun that it was not a time to 
discourse of such matters; and forthwith he 
attacked Mountford and ran him clear 
through the body before Mountford could 
draw his sword. Immediately there was a 
cry of murder, and the watch appeared in 
time to arrest Mohun; but Hill escaped. 
When Mohun was taken his sword was not 
drawn. Upon being taken the first question 
Mohun asked was whether Hill had been 
apprehended; when answered in the nega- 
tive he said he was glad of it, and that he did 
not care if he were hanged for his friend. 
Lord Mohun was indicted for murder, 
and, in accordance with his privilege, was 
tried by his peers in the Court of the Lord 
High Steward. The prosecution was con- 
ducted by the attorney-general, John Som- 
ers. The trial of this youthful peer was 
evidently a great event. The King was 
present throughout the trial. Mrs. Brace- 
girdle was a witness. From the repeated 
proclamations for silence during the trial it 





is plain that there was a large attendance of 
spectators. One interruption of a quarter o: 
an hour was occasioned by a lady in the 
gallery falling into fits. The lords appeare« 
to be much in doubt as to the law applicabk 
to the case. ‘They propounded numerou 
questions to the judges, which were answered 
by Lord Chief Justice Holt. In the end Lord 
Mohun was acquitted by a vote of 69 to 14. 

This experience does not appear to have 
sobered the voung lord. He was engaged 
in several duels within the next few years. 
For a time he served as a soldier in Flanders. 
In 1699 he was again tried for murder—this 
time with less apparent cause than before. 

The facts of this second case, so far as they 
can be gathered from the conflicting testi- 
mony, were as follows: On Sunday night, 
October 25; 1698, Lord Mohun, Earl of 
Warwick, Captains Coote and French and 
Messrs. Docwra and Johnson were drinking 
together at the Greyhound Tavern in the 
Strand. Some dispute having arisen, they 
came down stairs to the bar, where the 
drawer of the tavern saw them with swords 
drawn and apparently divided into opposing 
groups of three each. There was some evi- 
dence going to show that Lord Mohun had 
grasped one of the swords with his hand and 
been wounded in an effort to separate the 
men. The gentlemen soon called for chairs, 
with the evident purpose of going out to 
settle their differences. The evidence clearly 
shows that Lord Mohun remonstrated with 
Captain Coote, who seems to have been 
the most belligerent of the party; he said 
there should be no further trouble, and in- 
sisted that Captain Coote should go home 
with him. But the others were insistent, 
and the chairman (who, with the drawer, 
were the two principal witnesses) set the men 
down in Leicester Square and departed. 
They had gone but a short distance when 
they heard the Earl of Warwick calling for 
a chair. When they returned they found 
two of the men supporting Captain Coote. 
The captain was mortally wounded and died 
almost immediately. 
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The whole party were indicted for murder. 
French, Docwra and Johnson were first tried 
and convicted of manslaughter. The evi- 
dence in their cases tended to show, it is 
said [no report is available], that Captain 
French had dealt the fatal blow. 

The Earl of Warwick was next put on trial 
(13 State Trials, 939). His version of the 
affair was that the original quarrel was be- 
tween Coote and French, and when the 
remainder of the party finally took sides he 
and Mohun were arrayed with Coote against 
the others; and the Earl protested that 
having fought on the side of the man who 
was killed and his three opponents having 
been convicted of killing him, he could not 
in justice be held. The difficulty was that 
these alleged facts rested upon the Earl’s 
simple statement. Of course, as the law 
then stood, none of the participants—the 
only persons who knew the facts—were com- 
petent witnesses. The Earl did, however, 
offer Captain French as a witness, on the 


theory that having been tried and allowed - 


his clergy he was thereafter competent. It 
seems, however, that the burning in the 
hand, the usual accompaniment of the allow- 
ance of clergy in the case of a common sub- 
ject, had, in French’s case, been waived. On 
the situation thus presented Chief Justice 
Treby, on behalf of the judges, held that 
French was not a competent witness. The 
evidence for the prosecution, however, 
showed many circumstances of suspicion 
against the Earl. Although he tried to make 
out that Coote had been his intimate friend 
the evidence showed that after the affair had 
terminated he went away, not with the dying 
Coote, but with French, whom he thereafter 
tried, moreover, to conceal. And after the 
encounter the Earl’s sword was bloody up to 
the hilt. Ninety-three peers found Warwick 
guilty of manslaughter, whereupon he 
claimed his clergy and was discharged. 

On the following day Lord Mohun was 
placed on trial before Lord High Steward 
Somers, who,as attorney-general, had prose- 
cuted him on his former trial. The only 





difference between his case and the others 
was that the evidence proved beyond ques- 
tion that he had opposed the engagement 
from the outset. That fact secured his 
acquittal. In thanking the court he spoke 
the only words of penitence that he was ever 
heard to uttcr: 

“My lords, I do not know which way to 
express my thankfulness and acknowledg- 
ment of your lordships’ great honor and 
justice to me; but I crave leave to assure 
your lordships that I will endeavor to make 
it the business of the future part of my life 
so to behave myself in my conversation in 
the world as to avoid all things that may 
bring me under any such circumstances as 
may expose me to the giving your lordships 
any trouble of this nature in the future.” 

It is this latter affair that Thackeray de- 
scribes in the fourteenth chapter of “Henry 
Esmond.” Thackeray had previously intro- 
duced Lord Mohun in his story under the 
name “Harry” Mohun. The name _ is 
changed to correspond with Esmond’s, so 
that Lady Castlewood’s unguarded ex- 
clamation of regard for “Harry” supplies a 
motive for Lord Castlewood’s resolve to 
follow Mohun to London and there call him 
to account for a fancied wrong. Readers of 
this delightful story will remember how Lord 
Castlewood, Henry Esmond and Jack West- 
bury went together to the playhouse in 
Duke street in expectation of finding 
Mohun. They witnessed a performance of 
Wycherley’s “Love in a Wood,” with Mrs. 
Bracegirdle in the girl’s part. Lord Mohun 
was present, in company with the Earl of 
Warwick and Captain Macartney. “My lord 
had a paper of oranges, which he ate and 
offered to the actresses, joking with them, 
and Mrs. Bracegirdle, when my Lord Mohun 
said something rude, turned on him and 
asked him what he did there, and whether 
he and his friends had come to stab any- 
body else, as they did poor Will Mount- 
ford.” When the play ended the two parties 
joined company, and the six gentlemen pro- 
ceeded to the Greyhound Tavern in Charing 
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Cross. There they had wine and cards, and 
presently Castlewood and Mohun became 
involved in an altercation over the snuffing 
of a candle. They resolved to fight. “A 
half dozen of chairs were now called, and the 
six gentlemen stepping into them the word 
was privately given to the chairmen to go 
to Leicester Field, where the gentlemen 
were set down opposite the ‘Standard Tav- 
ern.’ It was midnight, and the town was 
abed by this time, and only a few lights in 
the windows of the houses; but the light was 
bright enough for the unhappy purpose 
which the disputants came about; and so all 
six entered into that fated square, the chair- 
men standing without the railirig and keep- 
ing the gate, lest any persons should disturb 
the meeting. All that happened there hath 
been matter of public notoriety, and is 
recorded, for warning to lawless men, in the 
annals of our country. Afte> being engaged 
for not more than a couple of minutes 
; a cry from the chairmen with- 
out . . . . announced that some catas- 
trophe had happened, which caused Esmond 
to drop his sword and look round, at which 
moment his enemy wounded him in the 
right hand. But the young man did not 
heed this hurt much, and ran up to the place 
where he saw his dear master was down.” 
The duel and its fatal termination, con- 
tinues Thacl:eray’s account, caused the 
greatest excitement in the town. “The three 
gentlemen in Newgate were almost as 
crowded as the bishops in the Tower, or a 
highwayman before execution. Nor 
was the real cause of the fatal quarrel known, 
so closely had my lord and the two other 
persons who knew it kept the secret, but 
every one imagined that the origin of the 





meeting was a gambling dispute. Except 
fresh air, the prisoners had, upon payment, 
most things they could desire. Interest was 
made that they should not mix with the 
vulgar convicts, whose ribald choruses and 
loud laughter and curses could be heard 
from their own part of the prison, where they 
and the miserable debtors were confined pell- 
mell.”” Then follows an account of the trials. 
“Of the two lords engaged in that sad 
matter, the second, my lord the Earl of War- 
wick and Holland, who had been engaged 
with Colonel Westbury and wounded by 
him, was found not guilty by his peers, be- 
fore whom he was tried (under the presidence 
of the lord steward, Lord Somers), and the 
principal, the Lord Mohun, being found 
guilty of the manslaughter (which, indeed, 
was forced upon him, and of which he re- 
pented most sincerely), pleaded his clergy, 
and so was discharged. The lords 
being tried then before their peers at West- 
minster, according to their privilege, being 
brought from the Tower with state proces- 
sions and barges, and accompanied by lieu- 
tenants and axe men, the commoners en- 
gaged in that melancholy affray took their 
trial at Newgate, as became them; and, 
being all found guilty, pleaded likewise their 
benefit of clergy.” 

Lord Mohun finally came to an untimely 
end, like his father, in a duel. The challenge 
in this instance came from his opponent, the 
Duke of Hamilton. It was actually a fight 
to the death. Lord Mohun, whose body was 
literally hacked to pieces, is said to have 
dealt the Duke a mortal wound with a short- 
ened sword as the Duke bent over his pros- 
trate form. 


aS 





Wills— Quaint, Curious and Otherwise. 





WILLS—QUAINT, CURIOUS AND OTHERWISE. 


By JoHn DE Moragan, 


HE true index to a man’s character is 
contained in his last will and testa- 
ment,” wrote an able jurist of the last cen- 
tury, and there is a great deal of truth in the 
statement. The strange and erratic testa- 
ments presumably sane people leave behind 
them when compelled to part with the wealth 
they have been able to acquire during life, 
prove beyond all doubt that very few men 
are really known until they are dead. 

Millionaire Rogers, of Paterson, N. J., 
who cared less for art than he did for any- 
thing on earth, left several millions of dollars 
to the Metropolitan Museum of Art in New 
York, though he may have tried to invali- 
date the bequest by an absurd repetition of 
a word, leaving a nephew seventy-five thou- 
sand thousand dollars, which was several 
times the amount of his wealth. 

Some of the crudest and quaintest wills 
have stood the legal test, while others care- 
fully drawn by men whose authority is un- 
questioned, break down, as in the case of the 
will of Samuel J. Tilden, one of the greatest 
lawyers of the nineteenth century. 

It has frequently been held that the will 
must be in writing, and the question once 
arose in an English court whether an en- 
graving on a sheet of copper could be called 
“writing.” Some years ago there was pro- 
duced in the English probate court a plank 
of wood on which were scratched the testa- 
mentary dispositions of a shipwrecked naval 
officer. The piece of board, with its crude 
carving, was held to be a will duly executed. 

In the Surrogate’s office, New York 
hangs a frame containing the fragments of 
a will which had been torn to pieces by the 
testator on his death-bed during a fit of de- 
lirium. The bits were secured, pieced to- 
gether and were admitted to probate. 

Heinrich Roth, a well-to-do tradesman, 





committed suicide in Central Park, New 
York, and in his pocket was found a German 
story book, on the back of the frontispiece 
was a carefully written will, which, though 
not witnessed, was admitted to probate, and 
the book is preserved as carefully as any of 
the parchment testaments drawn by the 
shrewdest lawyers. 

Sometimes wills are exceedingly short, 
that of Mrs. Potter, wife of the Rt. Rev. 
Henry Codman Potter, Bishop of New 
York, contained only fifty-one words. -It is 
said to be the shortest will recorded in the 
New York Surrogate’s office. In Rhode 
Island a shorter will was probated, for it only 
contained the words: “Mrs. , 1 leave 
her all.” 

In one court it was held, after long legal 
argument, and much litigation, that the 
sentence, “Mrs. Sophie Loper is my heiress,” 
constituted a legal will. 

This brevity is very different to the pro- 
lixity of old-time introductions to wills. 
Shakespeare, for example, commences his 
will as follows: 

“In the name of God, Amen. I, William 
Shakespere, of Stratford-upon-Avon, in the 
county of Warwick, gent., in perfect health 
and memory (God be praised!), do make 
and ordain this my last will and testament 
in manner and form following; that is to 
say : 

“First, I commend my soul into the hands 
of God, my creator, hoping, and assuredly 
believing, through the enly merits of Jesus 
Christ my Saviour, to be made partaker of 
life everlasting; and my body to the earth 
whereof it is made.” Then follows a large 
number of bequests. 

While Shakespeare treated the making of 
his will with becoming solemnity, William 
Hickington, who died in the year 1770, 
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looked upon the matter in a different way, | 
for he wrote his will in rhyme, as follows: 
This is my last will, 
I insist on it still; 
To sneer on and welcome, 
And e’en laugh your fill. 
I, William Hickington, 
Poet of Pocklington, 
Do give and bequeath, 
As free as I breathe, 
To thee, Mary Jarum, 
The Queen of my Harum, 
My cash and my cattle, 
With every chattel, 
To have and to hold, 
Come heat or come cold, 
Sans hindrance or strife, 
Though thou art not my wife. 
As witness my hand, 
Just here as I stand, 
The twelfth of July, 
In the year Seventy. 
Wm. Hickington. 


This will was admitted to probate at the 
Deanery Court in the City of York, 1770. 
Another poetic will was proved in an Eng- 
lish court in the year 1737, and is worthy a 
place among quaint and eccentric wills. It 
reads as follows: 
This fifth day of May, 
3eing airy and gay, 
To trip not inclined, 
But of vigorous mind, 
And my body in health, 
I’ll dispose of my wealth; 
And of all I’m to leave 
On this side the grave, 
To some one or other, 
I think to my brother. 


But because I presaw 

That my brothers-in-law 

I did not take care, 

Would come in for a share, 
Which I noways intended, 

Till their manners were mended— 





And of that there’s no sign. 


I do therefore enjoin, 
And strictly command, 
As witness my hand, 
That nought I have got 
Be brought to hotch-pot. 


And I give and devise, 
Much as in me lies, 
To the son of my mother, 
My own dear brother, 
To have and to hold 
All my silver and gold, 
As th’ affectionate pledges 
Of his brother, 
John Hedges. 


An American, named Sanborn, living at 
Medford, Mass., in his will dated 1871, be- 
queathed his body to Harvard University, 
and “especially to the manipulation of Oliver 
Wendell Holmes and Louis Agassiz.” He 
requested that his skin be made into two 
drumheads, to become the property of his 
life-long friend, Warren Simpson, leader of a 
drum corps, of Cohasset, on condition that 
on Bunker Hill at sunrise, June 17th, each 
year, he should beat on the said drum the 
tune of “Yankee Doodle.” On one drum- 
head was to be inscribed Pope’s “Universal 
Prayer,” and on the other the “Declaration 
of Independence.” 

“The remainder of my body,” he con- 
tinues, “unless for anatomical purposes, to 
be composted for a fertilizer to contribute to 
the growth of an American elm, to be 
planted in some rural thoroughfare, that the 
weary wayfarer may rest, and innocent chil- 
dren play beneath its umbrageous branches 
rendered luxuriant by my remains.” 

The distinguished author and founder of 
the school of Utilitarianism, Jeremy Ben- 
tham, bequeathed his body to Dr. South- 
wood Smith for dissection, desiring that a 
lecture might be delivered over it to medical 
students and the public generally. 

He had experimented with many embalm- 
ing preparations, and on the day of his’ 
death declared himself satisfied with a 
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preparation submitted to him. His last words 
were, as he examined the mixture, “That 
will do,” and in a few minutes he was dead. 
He had desired that his body, after dissection, 
should be embalmed, and dressed in his 
ordinary clothes, to appear as natural as pos- 
sible, and. seated in his old arm-chair, he 
wished to be placed at the banquet table of 
his friends and disciples when they met on 
any great occasions of philosophy and 

’ philanthropy. 

When he died his wishes were carefully 
carried out by his favorite disciple, to whom 
he had bequeathed his body. Dressed in his 
usual clothes, wearing a gray  broad- 
brimmed hat, and with his hazel walking 
cane, called Dapple, after a favorite old 
horse, the farmer-like figure of the benevo- 
lent philosopher sat in a large arm chair, 
with a smiling, fresh colored countenance, 
locked up in a mahogany case with a plate- 
glass front. This was his actual body pre- 
served by some scientific process. An Italian 
artist made a wax mask, the real face being 
really underneath it. Some years ago the 
case containing Bentham’s body was taken 
to University College, where it still remains. 

Dr. Ellery, a distinguished member of the 
Society of Friends in London, who died in 
1827, inserted these two clauses in his will: 

“Item: I desire that immediately after my 
death my body shall be carried to the Ana- 
tomical Museum in Aldersgate: street, and 
shall there be dissected by Drs. Lawrence, 
Tyrrell and Wardrop, in order that the 
cause of my malady may be understood. 

“Item: I bequeath my heart to Mr.W——, 
anatomist; my lungs to Mr. , and my 
brain to Mr. F , in order that they may 
preserve them from decomposition; and I 
declare that if these gentlemen shall fail 
faithfully to execute these my last wishes, I 
will come—if it be by any means possible— 
and torment them until they comply.” 

John Rudge, of Trysull, Staffordshire, 
England, by his will, dated April 17, 1725, 
bequeathed the sum of twenty shillings a 














year, payable at five shillings quarterly, to 
a poor man, “to go about the parish church, ~ 
during the sermon, to keep people awake, 
and to keep dogs out of the church.” There 
was a quiet sarcasm in that bequest which 
must have caused the rector to wonder how 
it came about that it was necessary to keep 
people awake while he was preaching. 

A peculiar will was recently filed in Mon- 
treal for probate. The late Mrs. T. P. Roe 
bequeathed to her husband during his life- 
time the interest on twelve shares of Mon- 
treal Bank stock, the same on his death to be 
given to the Church of St. John the Evan- 
gelist. To her little dog Frolic she be- 
queathed the interest on four shares of Mon- 
treal Bank stock for use during its lifetime, 
and at its death to be sold or given in stock 
to the Church of St. John the Evangelist. 

Mrs. Roe is not singular in her testa- 
mentary thoughtfulness of her domestic 
pets, for a few years ago a Massachusetts 
woman left a fund to endow a home for 
friendless cats, and an Ohio man left plans 
for a cat infirmary, where the homeless cats 
were to be well cared for, and even sporting 
grounds were to be provided, the said 
grounds to be well stocked with rats. 

A Scotchman left to each of his daughters 
her weight in one-pound bank notes; by this 
provision one daughter being stouter, was 
entitled to $30,000 more than her sister. 

Personal prejudices, pique and passion 
sometimes find their way into wills, the tes- 
tator often telling the “plain, unvarnished 
truth” in an offensive manner. In the will 
of a Mr. Parker probated in London, 1785, 
there was this clause: “I will and bequeath 
the sum of £50 to Elizabeth, whom, through 
my foolish fondness, I made my wife, with- 
out regard to family, fame or fortune; and 
who, in return, has not spared, most un- 
justly, to accuse me of every crime regarding 
human nature, save highway robbery.” 

A Mrs. Darley, also hailing from London, 
searched her husband’s pockets and ab- 
stractel some money; when her husband 
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died it was found that he had not forgotten 
the incident, for there was added to his will 
a codicil revoking a clause in his wife’s favor 
and bequeathing her only “one shilling for 
picking my pockets of sixty guineas.” 

Evan Lewis Morgan, of Gwyllgyth, in 
Wales, in the ninety-eighth year of his age, 
made a new will which was probated; it 
was brief and to the point. It read as fol- 
lows: “I give to my old, faithful servant, 
Esther Jones, the whole that I am possessed 
of, either in personal property, land or other- 
wise. She is a tolerable good woman, but 
would be much better if she had not so 
clamorous a tongue. She has, however, one 
great virtue, which is a veil to all her foibles 
—strict honesty.” 

David Hume and John Home used to 
have frequent discussions as to the correct 
manner of spelling their respective names, 
each insisted that his was the original, and 
the matter was not settled during life. Home 
detested port wine, while Hume preferred it 
to any other, and when the debate on 
patronymics waxed warm, the one would 
switch off to the merits or demerits of port 
wine. When David Hume died, the follow- 
ing clause was found in his will: “To Mr. 
John Home of Kilduff, ten bottles of my old 
claret, at his choice, and one bottle of that 
other liquor called port. Also six dozen of 
port, provided he attests under his own 
hand, signed John Hume, that he has himself 
alone finished that bottle at two sittings. By 
this concession he will at once terminate the 
only two differences that ever arose between 
us concerning temporal affairs.” 

Sectional prejudice was very marked in 
the will of New York’s famous citizen, Lewis 
Morris. In part it reads: 

“In the name of God, Amen. I, Lewis 
Morris, of Morrisania, considering the many 
evil consequences of dying intestate, and 
that the disposition of an estate by will is 
one of the most important acts of a man’s 
life, I have, therefore, thought proper to take 
advantage of that season of health and se- 


‘ tors shall think proper to direct. 





renity of mind which by God’s favor I now 
enjoy to make this, my last will and testa- 
ment, which, to obviate all disputes and con- 
tention, I have endeavored to express myself 
in the plainest language. My body I desire 
to be laid in the family vault at Morrisania 
with as little pomp and show as my execu- 
The stock 
of negroes, cattle, horses, sheep, hogs and 
farming utensils I bequeath to my wife. It 
is my desire that my son, Gouverneur Mor- 
ris, may have the best education that is to be 
had in England or America, but my express 
will and directions are that he be never sent 
for that purpose to the colony of Connecti- 
cut, lest he should imbibe in his youth that 
lcw craft and cunning so incident to the 
people of that country, which is so inter- 
woven in their constitutions that all their art 
cannot disguise it from the world, tho’ many 
of them under the sanctified garb of religion 
have endeavored to impose upon the world 
for honest men.” 

This will, so bitter against Yale Univer- 
sity, and the colony of Connecticut espe- 
cially, was dated Nov. 19, 1760, “in the 
thirty-fourth year of His Majesty’s reign.” 
Lewis Morris had, himself, been educated 
at Yale, and perhaps imbibed his prejudice 
from some personal trouble. His son Gouv- 
erneur was educated at King’s College, now 
called Columbia, and had a brilliant career. 

Just after the close of the Franco-German 
war, a Capuchin monk, well known in the 
Faubourg Saint-Jacques, Paris, where he fed 
nearly a hundred poor persons by alms col- 
lected by him in the Faubourg Saint-Ger- 
main, bequeathed his entire property, con- 
sisting of his breviary, frock, cord, a volume 
by M. Thiers, and a wallet, as follows: “I 
bequeath: First, to the Abbe Michaud, my 
breviary, because he does not know his own; 
secondly, to M. Jules Favre, my frock, to 
hide his shame; thirdly, to M. Gambetta, my 
cord, which will prove useful one day round 
his neck; fourthly, to M. Thiers, his own 
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| work, that he may read it over again; and 
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fifthly, to France, my wallet, because she 
may shortly have occasion for one to collect 
alms.” 

John Swain, who died in Southwark, in 
the year 1851, gave “to John Abbot, and 
Mary, his wife, 6d. each, to buy for each of 
them a halter, for fear the sheriffs should not 
be provided.” 

Edward Wortly Montague, son of the 
English Ambassador to Turkey, by Lady 
Mary Wortly Montague, the supposed 
“Sappho” of Pope, signed and executed a 
will which is more than singular. After 
some bequest “to my noble and worthy rela- 
tion, the Earl of .’ he adds, “I do not 
give his lordship any further part of my 
property because the best part of that he has 
contrived to take already. Item, to Sir 
' Francis I. give one word of. mine, be- 
cause he has never had the good fortune to 
keep his own. Item, to Lord I give 
nothing, because I know-he’ll bestow it on 
the poor. Item, to , the author, for put- 
ting me ‘n his travels, I give five shillings 
for his wit, undeterred by the charge of ex- 
travagance, since friends who have read his 
book consider five shillings too much. Item, 
to Sir Robert Walpole I leave my political 
opinions, never doubting he can well turn 
them into cash, who has always found such 
an excellent market in which to change his 
Item, my cast-off habit of swearing 
, in con- 


own. 
oaths I give to Sir Leopold D 
sideration that no oaths have ever been able 
to find him yet.” 

The maker of this peculiar will was one of 
the most brilliant men of the day, though 
utterly worthless and depraved. His mother, 
the witty, talented Lady Mary Wortly 
Montague, disinherited him, cuttiny him off 
“with a shilling.” 

Henry Budd, whose will was probated ‘in 
London, 1862, had a very great objection to 
mustaches. In his will were the following 
provisions: “In case my son Edward shall 
wear mustaches, then the devise liereinbefore 





contained in favour of him, his appointees, 
heirs and assigns of my said estate, called 
Pepper Park, shall be void; and I devise the 
same estate to my son William, his ap- 
pointees, heirs and assigns. And in case my 
said son William shall wear mustaches, then 
the devise hereinbefore contained in favour 
of him, his appointees, heirs, assigns of my 
said estate called Twickenham Park, shall be 
void; and I devise the said estate to my son 
Edward, his appointees, heirs and assigns.” 

Division of property by means of wills is 
of very ancient origin, perhaps the first of 
which we have any written account is that 
contained in Genesis xlviii, 22, where it is 
stated that Jacob gave Joseph a portion 
above his brethren. Solon is said to have 
introduced wills into Greece B. C. 594, and 
testamentary bequests were first regulated 
at Rome by the laws of the Twelve Tables, 
B. C. 450. 

In ancient Rome wills were sealed by seais 
applied after the deeds had been pierced and 
the linen envelope passed three times 
through the holes—a method, says an early 
writer, established in the time of Nero 
against forgers, and adopted in Germany 
and Gaul, where it remained in vogue till tie 
Middle Ages. Outside the will were written 
the names of those who had affixed their 
seals. Upon the first page, or left-hand 
tablet, were written the names of the prin- 
cipal heirs;. and upon the second, or right- 
hand tablet, the names of the legatees. 

To guard against accidents, Anglo-Saxon 
wills were written on three copies, carefully 
compared: and afterwards read over in the 
presence of various witnesses, and were then 
consigned to three separate persons for saic 
custody, one being placed in the great oaken 
chest in the parish church. 

From the Norman conquest to the time of 
Edward III, wills were written in Latin, but 
after that time the “common language” be- 
came the language of the testament. 
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A CENTURY OF ENGLISH JUDICATURE. 


X. 


By VAN VECHTEN VEEDER. 


HEN Brett (better known by his subse- 
W quent title, Lord Esher) was made one 
of the first judges of the Court of Appeal 
he had already served an apprenticeship 
of eight years as a judge of the Court 
of Common Pleas. Being further pro- 
moted to the post of Master of the Rolls 
in 1883, he served until 1897, thus com- 
pleting a continuous service of thirty 
years. Unfortunately for his reputation he 
clung to office so long after age had impaired 
his usefulness that he was often spoken of 
by his contemporaries with reproach. But 
no one who has examined with any care the 
total result of his long service will be apt to 
overlook its great value. That he was a 
learned lawyer, particularly in the domain of 
commercial law, cannot be gainsaid; shortly 
after his accession to the bench we find the 
learned Willes adopting and complimenting’ 
the opinion of his young associate. Gray v. 
Carr, 6 Q. B. 554. Still it was rather, like 
Bramwell,as aninvigorating generalinfluence 
for good that his services were of most value. 
He resembled Bramwell, too, in an ingrained 
aptitude for logic; but he seldom became a 
slave to his iogic. He was, however, apt to 
reach beyond established authorities and the 
particular facts of individual cases for broad, 
general principles and logical symmetry. For 
instance, in the case of Heaven v. Pender, 11 
Q. B. D. 503, where the majority of the court 
held a ship owner liable for damages sus- 
tained by the employee of a ship painter, who 
was injured on a defective scaffold furnished 
by the ship owner, in accordance with the 
well known doctrine of invitation, the Master 
of the Rolls set for himself the task of solving 
the large problem, “What is the proper 
definition of the relation between two per- 
sons other than the relation established by 
contract or fraud, which imposes on one of 





them a duty toward the other to observe, 
with regard to the person or property of such 
other, such ordinary care or skill as may be 
necessary to prevent injury to his person or 
property?” His highly interesting argument 
is in substance as follows: 

“When two drivers or two ships are ap- 
proaching each other, such a relation arises 
between them when they are approaching 
each other in such a manner that, unless they 
use ordinary care and skill to avoid it, there 
will be danger of a collision between them. 
This relation is established between them 
whether they know and think of the danger 
or not, because anyone of ordinary sense 
who did think would at once recognize that 
if he did not use ordinary care and skill under 
such circumstances there would be danger. 
According to the universally recognized rules 
of right and wrong everyone ought to think 
so much with regard to the safety of others 
who may be jeopardized by his conduct; and 
if, under such circumstances, he does not 
think, and in consequence neglects, or fails 
to use ordinary care and skill, and injury 
ensue, the law holds him liable. In the case 
of a common carrier the law implies the 
duty; with regard to the condition in which 
the owner or occupier of premises leaves his 
shop or warehouse, other phraseology has 
been used; it is said that his constructive 
invitation to customers raises the relation 
between them which imposes on the inviter 
the duty of using reasonable care to so keep 
the premises that the person invited may not 
be endangered. This is in a sense an 
accurate phrase. Yet you do not really 
invite; you merely intimate that if it pleases 
a customer to come {fn you are ready to sell. 
It is also said that you impose on yourself a 
duty not to lay a trap for the customer. This, 
again, is not a strictly accurate statement of 
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the duty, for to lay a trap involves in 
ordinary language an intention, yet it is 
clear that the duty extends to a danger re- 
sulting from negligence irrespective of inten- 
tion. Though each of these circumstances 
covers the circumstances to which it is 


particularly applied, it does not cover the 
other set of circumstances from which an 
exactly similar liability is inferred. It follows 
that there must be some larger proposition 
which involves and covers both sets of cir- 
cumstances. The logic of inductive reason- 
ing requires that where two major proposi- 
tions lead to exactly similar minor premises 
there must be a more remote and larger 
premise which embraces both the major 








propositions. That, in the present considera- 
tion, is the same proposition which will cover 
the similar legal liability inferred in the cases 
of collision and carriage. The proposition 
which these recognized cases suggest, and 
which is therefore to be deduced from them, 


ESHER. 


is that whenever one person is by circum- 
stances placed in such a position with regard 
to another that everyone of ordinary sense 
who did think would at once recognize that 
if he did not use ordinary care and skill in 
his own conduct with regard to those cir- 
cumstances he would cause danger of injury 
to the person or property of another, a duty 
arises to use ordinary care and skill to avoid 
such danger.” 
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It must be confessed that he sometimes 
went to the other extreme in his desire to do 
full justice in particular cases. “The law 
of England,” he once said, “is not a science. 
It is the practical application of the rule of 
right and wrong to the particular case before 
the court, and the canon of law is that that 
rule should be adopted and applied to the 
case which people of honor, candor and fair- 
ness in the position of the two parties would 
apply in respect of the matter in hand.” In 
the pursuit of this laudable end he was apt to 
overlook the necessity for fixed principles. 
He was independent to a fault, and fre- 
quently differed from his colleagues. When 
a precedent stood in his way he did not 
hesitate to pass it by. “There is no such 
thing in law,” he said, “as a rule which says 
that the court shall determine that to be true 
which the court believes and knows to be 
untrue.”? All his learning and experience 
had been in common law, and like most of 
his colleagues in Westminster Hall he was 
not above an occasional sneer at equity. But 
in the practical administration of justice as 
a judge of appeal he was, perhaps, next to 
Bowen, the common law judge who dis- 
played least bigotry in favor of common law 
technicalities as opposed to equity. 

Esher was destitute of any graces of liter- 
ary style. His opinions are sometimes loose 
and discursive in the extreme. Yet he often 
presents a point with admirable brevity and 
force; as, for instance, in Munster v Lamb, 
where a lawyer has been sued for words used 
in the conduct of a case in court: 

“It has been contended that as a person 
defamed has, prima facie, a cause of action, 
the person defaming must produce either 
some statute or some previous decision 
directly in point which will justify his 
conduct. I cannot agree with that argu- 
ment. The common law does not consist of 
particular cases decided upon particular 
facts: it consists of a number of principles, 
which are recognized as having existed 


*He sometimes had the gratification of having his 
minority views adopted on appeal, as in the Vagliano 





during the whole time and course of the 
common law. The judges cannot make new 
law by new decisions; they do not assume 
power of that kind; they only endeavor to 
declare what the common law is and has been 
from the time when it first existed. But 
inasmuch as new circumstances and new 
complications of fact, and even new facts are 
constantly arising, the judges are obliged to 
apply to them what they consider to have 
been the common law during the whole 
course of its existence, and therefore they 
seem to be laying down a new law, whereas 
they are merely applying old principles to a 
new state of facts.” 

But, however little his style may be 
admired, his opinions in substance are in- 
variably interesting, suggestive and strong.’ 

Under the service of Lord Esher as 
Master of the Rolls his principal associates 
were Lindley (1881-99) and Fry (1883-92) 
in equity, and Bowen (1882-94) and A. L. 
Smith (1892-1900) in common law. 

After a laborious career at the chancery 


* The following cases will give an accurate idea of his 
great labors: Le Lievre v. Gould (1893), 1 Q. B. 491! 
Johnstone vz. Milling, 16 Q. B. D. 460; The Bernina, 12 P. 
D., 58; Mitchell v, Darley Main Colliery, 14 Q, B. D. 
125; Bowen v. Hall, 6 do. 333; Randall v. Newson, 2 do. 
102; Mogul Steamship Co. v. McGregor, 23 do. 598; 
Johnson v. Roylton, 7 do. 438; Harrison v. Duke of 
Rutland (1893), 1 Q. B. 142; Niboyet v. Niboyet, 4 P. D. 
1; Currie v. Misa, 10 Ex. 153; R. v. Judge of the City 
of London Court, 66 L. T. 135; The Gas Float Whitton, 
65 L. J., P. 17; Dawkins v. Autrobus, 17 Ch. D. 615; 
Angus v. Dalton, 6 App. Cas. 779; Drew v. Nunn, 4 Q. 
B. D. 661; R. v. Keyn, 2 Ex. D. 63; R. v. Bunn, 12 
Cox Cr. Cas. 338; Brunsden v. Humphrey, 14 Q. B. D. 
141; Thomas v. Quartermaine, 18 do. 685; Finlay v. 
Chirney, 20 do. 494; Merivale v. Carson, 20 do. 275; 
Henty v. Capital & Counties Bank, 7 Q. B. D. 174; 
Mackonochie v. Penzance, 4 do. 697; Abrath v. North 
Eastern Ry., 11 do. 440; Sewell v. Burdick, 13 do. 159: 
Rankin z. Potter, 6 E. & I. App. 83; Hollins v. Fowler, 
7 do. 762; The Parlement Belge, 5 P. D. 197; Bridges z. 
No. London Ry., 7 H. L. Cas. 213; Bank of England v. 
Vagliano, 61 L. T. 420; Medawar v. Grand Hotel Co., 64 
do. 851; R. v. Barnado, 64 do. 73; Castillian v. Preston, 
49 do. 29; Ballard v. Tomlinson, 52 do. 952; The Pon- 
dita, 51 do. 849; Macdougall v. Knight, 55 do. 274; 
The Moorcock, 60 do. 654; Searles v. Scarlett, 66 do. 
837 ; Campania de Mocambique v. British So. Africa Co., 
66 do. 773; South Hettor Coal Co. v. News Asso., 63 do. 
293; Meux v. Great Eastern Ry., 64 do. 657; Wakelin z. 
London & South Western Ry., 65 do. 224; Bridges v. 
North London Ry., 7 H. L. Cas. 213; Seton v. Lafone, 
57 do. 547; Walter v. Everard, 65 do. 443; Salmon z. 
Warner, 65 do. 132; Cleaver v. Mutual Life Asso., 66 
do. 220; Royal Acquarium v. Parkinson, 66 do. 513; 


case, Turner v. Mersey Docks Company, and Niboyet v. | Turton v. Turton, 61 do. 571. 


Niboyet. 
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bar Lindley spent six years as a judge in the 
Court of Common Pleas, and thus came to 
the Court of Appeal thoroughly equipped. 
Had other judges been equally well trained 
Lord Selborne’s original scheme for the con- 
solidation of law and equity might have been 
realized. As it happened Lord Lindley found 
his sphere of usefulness in the chancery 
division of the Court of Appeal, where for 
twenty years his very accurate and methodi- 
cal mind set a high standard of efficiency 
for his: associates. His great eminence 
is the result of conscientious labor and 
an apparent belief that a lawyer’s educa- 
tion is never finished. As a specialist he 
completely mastered the law relating to 
companies and the law of partnership. Lord 
Lindley is a self-made man; but he must 
have been born with legal instincts, for he 
takes rank with associates whose academical 
distinctions lend a glitter to their legal 
eminence. His opinions are logical, compre- 
hensive and convincing, and the only criti- 
cism that the most captious can make is that 
when any of his brethren dissent he is apt 
to wander off in all the by-paths of the sub- 
ject in his evident desire to fortify his own 
conclusion." 

Fry was one of the greatest technical 
masters of equity in recent times and con- 
tributed materially to the high standard of 
the court.” 

Few laymen have found the law reports 

*R. v. Keyn, 2 Ex. D. 63; The Bernina, 12 P. D. 58; 
Angus v. Clifford, 6 App. Cas. 779; Scaramanga v. 
Stamp, 4 C. P. D. 316; Hollins v. Merney, 13 Q. B. D. 
305; Tod Heatley v. Benham, 40 Ch. D. 97; Dashwood 
v. Magniac (1891), 3 Ch. 306; Allcard v. Skinner, 36 Ch. 
D., 145; Maxim-Nordenfelt case (1893), 1 Ch. 631 ; Car- 
lill v. Carbolic Smoke Ball Co. (1893), 1 Q. B. 265; 
Dalton v. Angus, 6 App. Cas. 740; Smith v. Chadwick, 
20 Ch, D. 67; Stuart v. Bell, 64 L. T. 633; Reddaway vz. 
Hemp Spinning Co., 67 do. 301; Whitwood Chemical 
Co. v. Hardman, 64 do. 716; Re Piercy, 78 do. 277; 
Re Perry Almshouses, 79 do. 366; Lyons v. Wilkins, 79 
do. 709; Pemberton v. Hughes, 80 do. 592; Low v. Bon- 
viére, 65 do. 533; McClatchie v. Hasham, 65 do. 691; 
Ballard v, Tomlinson, 52 do. 942; White v. White, 62 I. 
J., Ch. 342; Lemmon vw. Webb, 63 do. 570; Hudson v. 
Ashby, 65 do. 515; Powell v. Birne Vinegar Co., 65 do. 
563; Macduff v. Macduff, 65 do. 700; Hardacker v. Dis- 


trict Council, 65 L. J., Q. B. 363; Speight v. Gaunt, 22 
Ch. D. 727. 


* Cochrane v. Moore 25 Q.B. D. 57; Davies v. Davies, 
36 Ch. D., 359; Northern Counties Fire Ins. v. Whipp, 





entertaining reading. Lord Bowen is 
probably the only judge in the present 
generation whose work has commanded 
such an audience. The reason is not 
far to seek. Besides grasp of principle, 
breadth of view and cogent reasoning, the 
style is so lucid, the illustrative matter so 
aptly chosen, the analogies so dextrously 
handled, the whole fabric of the exposition 
so admirably articulated, that he may be 
said to have combined, to an extent unsur- 
passed in English law, legal learning and 
literary form. He had a refreshing con- 
ception of intellectual reserve, a fine sense of 
proportion and wholesome mental habits of 
discrimination; and he expounded the his- 
torical evolution of legal principles in a style 
sO pure, accurate and distinguished that it 
appeals to all persons of cultivated taste. 
The law, to Lord Bowen, was not a mere 
collection of rules. “There is no magic at all 
in formalities,” he said. He recognized, to 
use his own language, the duty of endeavor- 
ing to apply legal doctrines so as to meet 
“the broadening wants or requirements of a 
growing country, and the gradual illumina- 
tion of the public conscience.” In the course 
of a bold application of an established prin- 
ciple he said: “It is not a valid objection to 
a legal doctrine that it will not be always 
easy to know whether the doctrine is to be 
applied in a particular case. The law has to 
face such embarrassments. The in- 
stance to which the legal principle is now for 
the first time adopted by this court may be 
new, but the principle is old and sound; and 
the English law is expansive, and will apply 
old principles, if need requires it, to new 
contingencies. Just as, in America, the law 
of watercourses and of waste has modified 
itself to suit the circumstances of enormous 
rivers and wide tracts of uncultivated forests, 
so the English law accommodates itself to 


26 do. 482; Miles v. New Zealand Co. 32 do. 266; 
Nitro-Phosphate Co. v. London Docks Co., 9 do. 503; 
Fritz v. Hobson, 14 do. 42; Smith v. Chadwick, 20 Ch. 
D.67; Dalton v. Angus, 6 App. Cas. 740; Roussilon v. 
Roussilon, 14 Ch. D. 358; Salmon v. Warner, 65 L. T. 
132; Walter v. Everard, 65 do. 445; Wallis v. Smith, 47 
do. 389; Campania de Mocambique v. British So. Africa 
Co., 66 do. 773; R. v. Jackson, 64 do. 679. 
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new forms of labor and new necessities of 
[arbor] culture.” Dashwood v. Magniac 
(1891), 3 Ch. 306. Therefore, in applying, 
in a leading modern case, the ancient rule as 
to contracts in restraint of trade, he said with 
great force: 





takings which supply war material to the 
executives of the world, we appear to pass to 
a different atmosphere from that of Mitchell 
v. Reynolds. To apply to such transactions 
at the present time the rule that was invented 
centuries ago in order to discourage the 


LORD JUSTICE LINDLEY. 


“A covenant in restraint, made by such a 
person as the defendant with a company he 
really assists in creating to take over his 
trade, differs widely from the covenant made 
in the days of Queen Elizabeth by the traders 
and merchants of the then English towns 
and country places. When we turn from the 
homely usages out of which the doctrine of 
Mitchell y. Reynolds, 1 P. Wms. 181, sprang, 
to the central trade of the few great under- 





oppression of English traders and to prevent 
monopolies in this country, seems to be the 
bringing into play of an .old-fashioned in- 
strument. In regard, indeed, of all industry, 
a great change has taken place in England. 
Railways and steamships, postal communica- 
tion, telegraphs and advertisements have 
centralized business and altered the entire 
aspect of local restraints on trade. The rules, 
however, still exist, and it is desirable that 
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they should be understood to remain in force. 
Great care is evidently necessary not to 
force them upon transactions which, if the 
meaning of the rule is to be observed, ought 
really to be exceptions.” Maxim-Norden- 
felt Co. v. Nordenfelt (1893), 1 Ch. 631. 

Lord Bowen vitalized and enforced his 
exposition of legal principles by reference 
to history. “The only reasonable and the 
only satisfactory way of dealing with English 
law,” he once said, “is to bring to bear upon 
it the historical method. Mere legal termi- 
nology may seem a dead thing. Mix history 
with it and it clothes itself with life.” In his 
brilliant application of this method he 
avoided many of the errors which have re- 
sulted from the attempt to give a rational or 
scientific basis to doctrines which owe their 
origin to historical accidents. A brief quota- 
tion from his opinion in a nisi prius action 
for illegal distraint, in which it was claimed 
that the landlord had broken an outer door, 
will illustrate his use of the historical method: 

“The doctrine of the inviolability of the 
outer doors of a house and its precinct has 
long been established by English law. The 
principle is one which carries us back in 
imagination to wilder times, when the outer 
door of a house, or the outer gates and en- 
closures of land, were an essential protection, 
not merely against fraud, but violence. The 
proposition that a man’s house is his castle, 
which was crystallized into a maxim by the 
judgment in Semayne’s case, and by Lord 
Coke, dates back to days far earlier still, 
when it was recognized as a limitation im- 
posed by law on all process except that 
which was pursued at the King’s suit and in 
his name. A landlord’s right to distrain for 
arrears of rent is itself only a survival of one 
among a multitude of distraints which, both 
in England and other countries, belonged to 
a primitive period when legal procedure still 
retained some of the germs of a semi-barbar- 
ous custom of reprisals, of which instances 
abound in the early English books, and in 
the Irish Senchus Mor. Later, all creditors 
and all aggrieved persons who respected the 





King’s peace, the sheriff in a civil suit and 
the landlord in pursuit of his private remedy 
for rent and services, were both of them held 
at bay by a bolted door or barred gate. To 
break open either was to deprive the owner 
of protection against the outer world for his 
family, his goods and furniture and his 
cattle.” American Must Corp. v. Hendry, 
62 L. J., Q. B. 389. 

Lord Bowen’s subtle intellect could not 
have made him the great judge that he was 
had it not been balanced by good sense. He 
was continually using the terms common law 
and common sense as equivalents; he likened 
the common law to an “arsenal of sound 
common sense principles.” A multitude of 
illustrations might be given. One will suf- 
fice. In speaking of the standard to be used 
in weighing the evidence as to whether a 
certain hospital was an “annoyance” to 
neighboring inhabitants, he said: 

“*Annoyance’ is a wider term than nui- 
sance, and if you find a thing which really 
troubles the mind and pleasure, not of a 
fanciful person or of a skilled person who 
knows the truth, but of the ordinary sensible 
English inhabitant of a house,—if you find 
there is anything which disturbs his reason- 
able peace of mind, that seems to me to be 
an annoyance, although it may not appear to 
amount to physical detriment or discomfort. 
You must take sensible people; you must not 
take fanciful people on the one side or skilled 
people on the other; and that is the key as it 
seems to me of this case. Doctors may be 
able to say, and, for anything I know, to say 
with certainty, that there is no sort of danger 
from this hospital to the surrounding neigh- 
borhood. But the fact that some doctors 
think there is, makes it evident at all events 
that it is not a very unreasonable thing for 
persons of ordinary apprehension to be 
troubled in their minds about it. And if it is 
not an unreasonable thing for any ordinary 
person who lives in the neighborhood to be 
troubled in his mind by the apprehension of 
such risk, it seems to me that there is 
danger of annoyance, though there may not 
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be a nuisance.” Tod-Heatly v. Benham, 40 
Ch. D. 611. 

For Lord Bowen’s substantial contri- 
butions to English law the following cases 
may be cited: 

Maxim-Nordenfelt Gun & Ammunition 
Co. v. Nordenfelt (1893), 1 Ch. 631, which 
settled the law as to contracts in restraint of 
trade; Mogul Steamship Co. v. McGregor, 
23 Q. B. D. 598, on the limits of trade selfish- 
ness by way.of combination to exclude rivals; 
Thomas v. Quartermaine, 18 Q. B. D. 685, 
on the duty of owners of premises, and the 
doctrine volenti non fit injuria,; Le Lievre v. 
Gould (1893), 1 Q. B. 491, on the limits of 
the law of negligence; Ratcliffe v. Evans 
(1892), 2 Q. B. 524, on the evidence ad- 
missible to sustain an action for defamation; 
Finlay v. Chirney, 20 Q. B. D. 494, and 
Phillips v. Homfray, 24 Ch. D. 453, on the 
maxim actio personalis moritur cum per- 
sona,; Dalton v. Angus, 6 App. Cas. 779, on 
the right to subjacent support; Carlill v. 
Carbolic Smoke Ball Co. (1893), 1 Q. B. 256, 
on the essential requisites to the formation 
of a contract; Cochrane v. Moore, 25 Q. B. 
D. 57, on the vexed question of the passing 
of property by voluntary gift; Smith v. Land 
& House Property Corporation, 28 Ch. D. 7, 
on actionable misrepresentation; Re Hodg- 
son, 31 Ch. D. 177, on the rights in equity of 
creditors of joint debtors; Quartz Hill Gold 
Mining Co. v. Eyre, 11 Q. B. D. 674, on 
melicious prosecution as a cause of action; 
Brunsden v. Humphrey, 14 Q. B. D. 141, 
and Mitchell v. Darley Main Colliery Co., 
14 Q. B. D. 125, on the doctrine of res 

judicate; Jacobs v. Crédit Lyonnaise, 12 Q. 
B. D. 598, on the Zex loci contractus and vis 
major; Johnstone v. Milling, 16 Q. B. D. 
460, on the limits of repudiation as a breach 
of contract; Merivale v. Carson, 20 Q. B. D. 
275, on the distinction between fair public 
comment and privileged communications in 
the law for libel; Newbigging v. Adam, 34 
Ch. D. 582,0n relief in equity in cases of fraud 
and misrepresentation; Angus v. Clifford 
(1891), 2 Ch. 449, on actionable misrepre- 





sentation; Allcard v. Skinner, 36 Ch. D. 145, 
on undue influence; Speight v. Gaunt, 22 
Ch. D. 727, on the duties of trustees; Ham- 
mond v. Bussey, 20 Q. B. D. 93, applying the 
doctrine of Hadley v. Baxendale, 9 Ex. 341; 
Castellian v. Preston, 11 Q. B. D. 397, on the 
recovery under fire insurance policies; Stein- 
man v. Angier Line (1891), 1 Q. B. 619, on 
recovery under a bill of lading for loss by 
theft; Svensden v. Wallace, 13 Q. B. D. 60, 
on the scope of general average contribution; 
Abrath v. Northeastern Ry. Co., 11 Q. B. D. 
440, on the nature of the burden of proof; 
Hutton v. West Cork Ry. Co., 23 Ch. D. 654, 
on the corporate power to remunerate 
directors for past services; Baroness Wen- 
lock v. River Dee Co., 36 Ch. D. 684, on the 
limits of the corporate capacity to contract; 
Re Portuguese Consolidated Copper Mines, 
45 Ch. D. 16, on the doctrine of ratification; 
British Mutual Banking Co. v. Charnwood 
Forest Ry. Co., 18 Q. B. D. 714, on the 
liability for fraudulent acts of an agent. 

The Maxim-Nordenfelt case and the 
Mogul Steamship case are probably his 
greatest efforts, illustrating as they do all his 
peculiar powers. But whatever the form of 
the argument may be—whether pure de- 
velopment of principle without the citation 
of a single authority (Allcard v. Skinner), or 
elaborate analysis and review of a mass of 
conflicting cases (Phillips wv. Homfray, 
Mitchell v. Darley Main Colliery Co.); a per- 
fect example of systematic logic (Ratcliffe v. 
Evans, Quartz Hill Gold Mining Co. v. 
Eyre), or a series of detailed answers to 
specific points urged in argument (Carlill v. 
Carbolic Smoke Ball Co.); statutory con- 
struction (Hewlett v. Allen, Thomas v. Quar- 
termaine),or argument on the facts (Medawar 
v. Grand Hotel Co., Abrath v. Northeastern 
Ry. Co.)—we invariably find the same 
characteristic precision, sense of porportion, 
force and completeness of logic. Whatever 
the form may be, the result was ° well 
described by him in the course of his opinion 
in Re Portuguese, etc., Mines, 45 Ch. D. 60: 
“As soon as one applies one’s mind to dissect 
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the ingenious argument, the light breaks 
through and makes the case perfectly plain.” 
His subtlety in legal analysis may be seen 
to good advantage in Le Lievre v. Gould, 
Angus v. Clifford and the Carbolic Smoke 
Ball case. What could be clearer, to give a 
single quotation, than his statement in 
Badeley v. Consolidated Bank, 38 Ch. D. 262, 
of the manner in which the lower court had 
gone wrong on an issue of partnership: “The 
question is whether there is a joint business 
or whether the parties are carrying on busi- 
ness as principals and agents for each other. 
Now where has Mr. Justice Stirling gone 
wrong? He has gone wrong because he has 
not followed that test. What he has done is 
this. He has taken one of the circumstances 
which in many cases affords an ample guide 
to truth; he has taken that circumstance as 
if, taken alone, it shifted the oxus of proof— 
as if it raised a presumption of partnership— 
and then he has looked about over the rest of 
the contract to see if he could find anything 
which rebutted that presumption. Now that 
cannot be a right way of dealing with the 
case. You have a group of facts—A, B, C, 
D, E and F—and you want to know the right 
conclusion to draw from them. The right 
way is to weigh the facts separately and 
together, and to draw your conclusion. It is 
not to take A, and say that if A stood alone 
it would shift the onus of proof, and then to 
look over B, C, D, E and F and see if the 
remainder of the proof is sufficient to rebut 
the presumption supposed to be raised.” 
Besides the Maxim-Nordenfelt case see 
Finlay v. Chirney, Dashwood v. Magniac, 
Steinman v. Angier Line and Brunsden v. 
Humphrey, for applications of the historical 
method. Allcard v. Skinner is one of the 
finest specimens of his style at its best. 
Borthwick v. Evening Post, Hutton v. West 
Cork Ry. Co., and the Carbolic Smoke Ball 
case are characteristic specimens of his col- 
loquial style. It is difficult to stop when 
one begins to quote from Lord Bowen’s 
I shall conclude with an example of 
In the case of Smith v. 


work. 
simple exposition. 











Land & House Property Corporation, 28 
Ch. D. 14, the vendee under a contract for 
the sale of certain property was resisting an 
action for specific performance on the 
ground of misrepresentation, the vendor 
having stated that the property was let to “a 
most desirable tenant,” when in fact the 
tenant had been in arrears on his last quar- 
ter’s rent, and soon afterward went into 
liquidation: 

“It is material to observe that it is often 
fallaciousiy assumed that a statement of 
opinion cannot involve the statement of a 
fact. In a case where the facts are equally 
well known to both parties, what one of them 
says to another is frequently nothing but an 
expression of opinion. The statement of 
such opinion is in a sense a statement of a 
fact about the condition of a man’s own 
mind, but only of an irrelevant fact, for it is 
of no consequence what the opinion is. But 
if the facts are not equally well known to 
both sides, then a statement of opinion by 
the one who knows the facts best involves 
very often a statement of a material fact, for 
he impliedly states that he knows facts which 
justify his opinion. Now a landlord knows 
the property is let to a most desirable tenant; 
other persons either do not know them at all 
or do not know them equally well, and if the 
landlord says that he considers that the re- 
lations between himself and his tenant are 
satisfactory, he really avers that the facts 
peculiarly within his knowledge are such as 
to render that opinion reasonable. Now are 
the statements here statements which involve 
such a representation of material facts? They 
are statements on a subject as to which prima 
facie the vendors know everything and the 
purchasers nothing. The vendors state that 
the property is let to a most desirable tenant ; 
what does that mean? I agree that it is not 
a guaranty that the tenant will go on paying 
his rent, but it is to my mind a guaranty of a 
different sort, and amounts at least to an 
assertion that nothing has occurred in the 
relations between the landlord and the tenant 
which can be considered to make the tenant 
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an unsatisfactory one. That is an assertion 
of a specific fact. Was it a true assertion? 
Having regard to what took place between 
Lady Day and Midsummer, I think it was 


not. . In my opinion a tenant who 
had ond the last quarter’s rent by driblets 
under pressure must be regarded as an un- 
desirable tenant.” 





THE DEVIL IN LAW. 


By R. VasHOoN ROGERs. 


E wish to speak of the position assumed 
W by the law towards a crime which was 
regarded for centuries not only as possible 
but as specially noxious. As the writer of 
the article on “Witchcraft,” in the “Encyclo- 
pedia Brittanica,” says: “It is a long interval 
from ‘The Twelve Tables’ to the ‘ Petition 
of Right,’ but the lawyers of the latter age 
accepted the existence of witchcraft with a 
faith almost as unquestioning as those of the 
former, and comparatively few were they, 
whether lawyers or laymen, who dared to 
raise their voices against the prevailing 
superstition.” 

Witchcraft may be taken to include any 
claim of a power to produce effects by other 
than natural causes. In Christian times “a 
witch” has meant any person who is con- 
federate with the devil, and works with him, 
or by him, or through him. 

The Twelve Tables forbade the conjuring 
away of a neighbor’s crops. According to 
other Roman laws those who worked by 
magical or diabolical arts were liable to be 
burned alive, those that consulted them to 
crucifixion. To possess magical books was 
a crime; to give a love potion was punishable 
by labor in the mines or by fine. Under 
Constantine sorcery was punished by death, 
by burning or by banishment; an accusation 
of witchcraft rendered anyone liable to 
torture. 

Under the early Christians witchcraft was 
deemed heresy. In the fourteenth century 
a bull was published against witchcraft, and 
in the fiftcenth a vigorous crusade against 





it was begun by Innocent VIII.. The “Mal- 
leus Maleficarum” is the great text book of 
procedure on this subject; it was published 
in 1489. The author, Sprenger, divides 
witches into three classes: (1) Those who 
can injure and not cure; (2) those who can 
cure and not injure; (3) those who can do 
both, and these are the worst. According to 
this authority they kill and eat children, and 
devote the unbaptized to the devil. They 
cause abortion, and make man and woman 
barren; by twirling a moistened broom or 
casting flints behind them, or boiling hogs’ 
bristles, they raise tempests and hail-storms, 
bring plagues of locusts and caterpillars, and 
make animals mad. They predict the future, 
bring about love or hate, slay men with 
lightning, or even with a glance; turn men 
into beasts, or transform themselves into cats 
and wild animals; cause or cure sickness, and 
regulate the weather. They banquet upon 
children and cattle and then restore them to 
life. Taking the ashes of a toad fed on a 
consecrated wafer, the powdered bones of a 
man who had been hung, certain herbs, and 
mixing them together with the blood of an 
unbaptized infant, they make an ointment, 
and spreading it on hands and on a stick or 
stool placed between the knees, quickly they 
are transported to their place of meeting, the 
Brocken, Benvenuto, Berwick on Tweed, or 
the other side of Jordan. Sometimes they 
rode thereto on horse; or goat, or dog. At 
their Sabbat there was high feasting and 
wild revelry; homage was paid to the devil, 
visibly present in the form of a pig or goat 
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or dog. They presented their bodies and 
souls to him, kissed him under the tail, spat 
upon a cross and tramped on it. The devil 
preached to them of evil, and sometimes 
parodied the holy mass. Lascivious dances 
followed, and the rites ended with indis- 
criminate intercourse, obliging demons 
serving as incubi or succube, as required. 

At first the Church tried to prove that these 
nocturnal meetings were fiction, and de- 
nounced as heretical belief in them. But the 
evidence of reality soon became too strong; 
numbers of accused confessed that they had 
taken part in these orgies; besides, in 1450, 
three most reliable men, an inquisitor, a 
mayor and a notary, actually beheld such an 
assemblage. These peeping Toms paid 
dearly for their curiosity. The presiding 
demon spied them and set his followers upon 
them, who so beat them that they all three 
died in a fortnight. 

Witchcraft was considered more natural 
to women than to men, on account of the 
inherent wickedness of the female heart. 

That well-known American divine, Cotton 
Mather, seems to have known exactly how 
the devil spread diseases and plagues 
throughout the world. He says: “’Tis no 
uneasy thing for the Devil to impregnate the 
air about us, with such malignant salts, as 
meeting with the salt of our Microcosm, shall 
immediately cast us into that fermentation 
and putrefaction, which will utterly dissolve 
all the vital tyes within us; ev’n as an Aqua- 
fortis, made with a conjunction of nitre and 
vitriol, corrodes what it seizes upon. And 
when the Devil has raised these arsenical 
fumes, which become venomous quivers full 
of terrible arrows, how easily can he shoot 
the deleterious miasms into those juices or 
bowels of men’s bodies, which will soon 
enflame them with a mortal fire. Hence 
comes such plagues.” 

As old Burton says, “You have now heard 
what the devil can do of himself, and you 
have heard what he can perform by his in- 
struments, who are many times worse (if it 
be possible) than he himself, and to satisfy 





their revenge and lust cause more mischief; 
as Erastus thinks much harm would never 
have been done had he not been provoked 
by witches to it. He had not appeared in 
Samuel’s shape, if the witch of Endor had 
left him alone, or represented those serpents 
in Pharaoh’s presence had not the magicians 
urged him unto it.” 

What rendered the power of a witch par- 
ticularly dreadful was the deplorable fact 
that the Church had no remedy for the ills 
she so recklessly wrought. *Tis true, the sign 
of the cross, holy water, blessed oil, palms, 
candles, wax and salt, and the strict per- 
formance of religious rites were in some 
sense safeguards and preventives. But when 
once the spell was cast the victim could find 
no relief on earth or in heaven, only from 
under the earth—-from the devil—through 
other witches. The Church condemned this 
curative sorcery; still a profitable trade in it 
sprang up, and many witches confined them- 
selves to this branch of the profession, 
although they were as liable as their adver- 
saries to punishment for having dealings 
with the devil, for it was a fact that they 
could only relieve a sufferer by transferring 
his disease to someone else, or by doing 
some act equally evil. However, many in 
the latter part of the sixteenth century be- 
lieved that a fragment of earth from a grave, 
if blessed at mass, and placed on the 
threshold of the church door would prevent 
the egress of any witch that might be within; 
a splinter of oak from a gallows, when 
sprinkled with holy water and hung up in a 
church porch had the same effect. 

Fortunately the illimitable powers of the 
witch were limited in one direction. So soon 
as the hand of justice was laid upon her her 
hellish power vanished; some thought that 
it was necessary so soon as she was arrested 
to put her in a basket and thus carry her to 
prison, for if her foot touched the earth she 
would slay her captors with lightning and 
escape. Experience proved that public 
functionaries who had to suppress witch- 
craft were not subject to the influence of 
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witches or demons. Although the devil 
deserted the witch so soon as an official took 
her, he still, often, gave her the gift of 
taciturnity, which kept her from confessing 
even when under the most terrible torture. 
One way of getting over this taciturnity was 
by giving the prisoner (on an empty stomach 
after invoking the Trinity) three drinks of 
holy water, in which blessed wax had been 
melted. 

If we believe many of those who, in the 
olden times, studied the question we must 
hold that the devils were the children of 
Adam by his first wife, Lilis. Spirits and 
devils are everywhere, not so much as a hair- 
breadth is empty of them in heaven above, 
in the earth beneath or in the waters above 
or under the earth. They have the most 
excellent skill in all the arts and sciences; 
and as Cicogna maintains, the most illiter- 
ate devil is more knowing than any man. 
Mather came upon one who understood 
English, Latin, Greek and Hebrew, but he 
was deficient in his knowledge of the Indian 
languages. 

Both the secular and the spiritual courts 
had jurisdiction over witchcraft. It would 
seem that in Europe in the fourteenth and 
fifteenth centuries the secular tribunals some- 
times tried to do justice; but when the 
Inquisition took up the matter all the re- 
sources of fraud and force, of guile and 
torment, were exhausted to secure con- 
viction; the inquisitor was instructed never 
to declare the accused innocent, the most 
favorable verdict possible was “not proven.” 

From a very early period torture was 
recognized as indispensable in all trials for 
sorcery and magic. Witchcraft was con- 
sidered so peculiarly difficult of proof that 
torture became an unfailing resource to the 
puzzled tribunal, although every legal safe- 
guard was refused to the wretched criminal, 
and the widest latitude of evidence was 
allowed against him. Generally endurance 
of torture might be regarded as a proof of 
innocence, but in these cases it was only an 
additional sign of guilt; it showed that Satan 








was endeavoring to save his servant, and the 
duty to defeat him was plain; the power of 
Satan was checked to a certain extent if the 
whole body had been shaven before the rack 
was applied. Torture could not be repeated, 
but it could be continued indefinitely. Con- 
fession was not requisite, still it was greatly 
desired, and to obtain it torture was used, or 
else it was obtained by fraud or promises. 

An infallible sign was the inability of a 
witch to weep under torture or before her 
judges. She was to be adjured by the living 
tears shed by Christ to weep, and if she did 
weep it was held to be a device of Satan and 
was not to be reckoned in her favor. 

The cold-water ordeal was, in the 
thirteenth century, abandoned as a judicial 
practice in ordinary cases, but it was still 
maintained as a special mode of trying those 
accused of witchcraft and sorcery. For a 
time it fell into desuetude, but it was revived 
in the second half of the sixteenth century. 
The accused were stripped naked, hands and 
feet were bound together, right to left and 
left to right, and they were then thrown into 
the water. If guilty they would float, because 
witches from their intercourse with Satan 
partake of his nature; he resides within them 
—he is an imponderable spirit of air, and 
therefore they become lighter than water, as 
he is lighter. Some supposed that the body 
was actually borne up by demons. There 
was any amount of evidence of learned and 
respectable men to show that witches were 
very light—very large and fat women were 
found to weigh only thirteen or fifteen 
pounds. In 1728, in Hungary, six men and 
seven women were burnt alive for witchcraft, 
their guilt had been proved beyond a doubt, 
first by the cold-water ordeal and then by 
the balance. One of these wretches—a large, 
fat woman—weighed only one and a half 
drachms, her husband five drachms, and the 


_fest varied from a pennyweight to three 


drachms and under. 

James VI, of Scotland, eulogized this 
ordeal as an infallible guide in such cases; 
his argument was the old one that the pure 
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element would not receive those who had 
renounced the privileges of baptism; and his 
authority no doubt gave encouragement to 
innumerable judicial murders. However, 
fortunately for the morals of the people of 
Scotland, they decently wrapped the naked 
woman in a sheet before tying her thumbs 
and toes together. 

The red-hot iron ordeal (judicium ferri) 
was also at an early date used where accusa- 
tions of witchcraft were made. However, 
in 1487, the Inquisitor Sprenger doubted the 
wisdom of using this test, and thought that 
the willingness of the accused to undergo 
this ordeal was a sign of guilt as showing 
that she knew that Satan would carry her 
through it unscathed. 

Practically the sole defence of the unfor- 
tunate accused lay in her showing that the 
witnesses were disabled by enmity; but then 
the enmity had to be of the most violent 
character, for some hostility must always be 
involved, as witches are odious to everyone. 
The names of the witnesses, however, were 
generally suppressed, or given so as to mis- 
lead; or the accused was first induced to say 
she did not know them, or that they were 
her friends, so as to discount her subsequent 
objections to their evidence. 

If counsel was asked the Court appointed 
him, but all he could do was to advise as to 
confession or disabling the witnesses; if he 
attempted any of his ordinary tricks of trade 
he was in danger of excommunication as a 
fautor of heresy, and his risk was greater 
than his client’s. Seldom was an appeal 
allowed to be made, never except for unjust 
proceedings, such as refusing counsel and 
improper torture. When convicted by a 
secular court the witch was invariably 
burned, and the Inquisition after the middle 
of the fifteenth century came to adopt the 
same practice. There was no hope, even 
though she repented, confessed and sought 
for pardon. Poor Joan of Arc had found 
this years before. 

The earliest detailed account of a witchcraft 
epidemic was written in 1337. Witches, of 








course, had existed from the days of Moses; 
but the dread of them was not great, nor did 
they increase rapidly until the fifteenth cen- 
tury. Then the wretchedness of the peasan- 
try, reckless as to the present and hopeless 
as to the future, led thousands to wish that 
they could, by transferring their allegiance 
to Satan. find some momentary relief from 
the sordid miseries of life. The tales of the 
sensual delights of the Sabbat, where ex- 
quisite meats and drinks were furnished in 
abundance, had an irresistible allurement for 
men on the verge of starvation. Sprenger 
says the attraction of intercourse with incubi 
and succubae was a principal cause of luring 
souls to ruin. The devastating wars and 
bands of cruel pillagers reduced whole popu- 
lations to despair, and fancying themselves 
abandoned by God they turned to Satan for 
help. The seduction of young girls recruited 
the army of witches; scorned by society they 
sought to avenge themselves on it. Many 
excitable minds fancied they had really ob- 
tained admission to these foul mysteries. The 
weak and the poor found protection in the 
reputation of being in league with the Evil 
One, and many won gain by opposing and 
curing the ill deeds of others. The Church, 
in its alarm, stimulated this new heresy in 
its endeavor to repress it. Every inquisitor 
whom it commissioned to suppress witch- 
craft was an active missionary, who scattered 
the baneful seeds ever more widely. “Hid- 
eous are the details of the persecution of 
witches in the fifteenth century, but they 
were but the prelude to the blind and sense- 
less orgies of destruction which disgraced 
the next century and a half. Christendom 
seemed to have grown delirious, and Satan 
might well smile at the tribute to his power 
seen in the endless smoke of the holocausts 
which bore witness to his triumph over the 
Almighty. Protestant and Catholic rivalled 
each other in the madness of the hour. 
Witches were burned, no longer in ones and 
twos, but in scores and hundreds. Paramo 
boasts that in a century and a half from 1404, 
the Holy Office had burned at least 30,000 
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of them, ‘who if they had been left unpun- 
ished would easily have brought the whole 
world to destruction.” (Lea’s “History of 
the Inquisition,” vol. III, p. 549.) 

The horrors enacted in France, and still 
more in Germany, during the seventeenth 
century surpass description. England and 
Scotland did not lag behind in this fearful 
slaughter of innocents. Nor was the perse- 
cution confined to the Old World. The 
Puritans who fled from oppression perse- 
cuted in their turn, and witches were as 
badly treated in New England as heretics. 
The number of victims is an unknown 
quantity. A writer in Popular Science 

‘Monthly for 1893, says: “Not to mention 
torture, torture beyond the wildest flights of 
modern fancy, the number of persons who 
perished, chiefly by fire, in Christian Europe 
and America has been calculated at from one 
to nine millions. Probably four millions is 
a correct estimate.” 

The last trial in England was in 1712. The 
woman was convicted but not executed; this 
according to “Encyclopedia Brittanica.” 
But Campbell, in his “Puritan in Holland, 
England and America,” says two victims 
were executed in 1711, two others in 1716, 
and five in 1722; in Scotland the last execu- 
tion was in 1722; in 1780 a witch was burned 
in Spain; in 1793 in Germany; in 1807 one 
was tortured and burnt in France; in 1850 a 
man and his wife tortured and killed a 
woman suspected of witchcraft in France, 
and it was with some difficulty that they 
were punished at all, on account of the 
lingering beliefs of the people. In 1874 
several were burnt in Mexico; in 1879 and 
1880 some witches were burnt in Russia, and 
even since that date some judicial trials for 
this crime were held in Austria and Prussia. 
In 1875 one Hayward was charged at the 
Warwick Assizes with the murder of a 
woman of eighty. He said he had been 
overlooked by her, and he quoted Lev. xx, 
27, as his justification. (See also the cases 
mentioned in THE GreEN Bac, vol. III, p. 


94.) 





Belief in witchcraft still lived in the last 
decade of the nineteenth century. In 1893, 
in the village of Lupert, in Austria, lived an 
cold woman thought to be a witch. When 
she died the town authorities ordered a 
public merriment; while this was in progress 
the burgomaster’s cow died. Evidently the 
witch, though dead, yet wrought. Matters 
had to be sifted; a black stallion was pro- 
cured, and they tried to drive it over the old 
woman’s grave, but the horse kicked and 
plunged and would not cross the spot where 
the body of the sorceress lay. Then the 
villagers pulled the corpse from the grave 
and burnt it, singing, praying and sprinkling 
themselves and the ground with holy water. 
At night they celebrated their triumph over 
the powers of darkness by drinking and 
dancing. 

In England, the same year, at the Yeovii 
Petty Sessions, a man was bound over to 
keep the peace for calling a woman a witch, 
saying she had cast a spell over his sister, 
and threatening to knock her brains out; 
and the next year a Lancashire youth was 
bound over for having pricked his sweet- 
heart with a pin; a wise woman had told 
him that his sickness was caused by a charm 
the girl had and that shedding her blood 
would break the spell. 

In 1893, in Ohio, a witch doctor told a 
farmer, who was digging for water, that the 
poisonous breath and evil eye of a neighbor 
kept water out of the well, and that nothing 
but the death of the witch would remedy the 
matter. As all these persons belonged to 
the same Methodist church a church trial 
was the result. In Pennsylvania, about the 
same time, a poor epileptic child was bar- 
barously tortured in order that the devils 
which afflicted her might be cast out. 

In 1895, Michael Cleary, living near 
Clonmel, Ireland, was convicted of man- 
slaughter, for having, with the advice of the 
family doctcr and in the presence of her 
father and a number of other relatives, stript 
his wife, poured paraffin over her and burnt 
her to death in the kitchen fire. None of the 
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others attempted to stop the proceedings; in 
fact they assisted with a red-hot poker in 
making her take medicine before she was 
carried to the fire. The poor husband be- 
lieved that she had been keeping company 
with fairies and was not really his wife, but 
a fairy. The judge showed his views by 
giving the husband twenty years and his 
accomplices from five to six months each. 

In England, before the conquest, witch- 
craft, conjuration, sorcery and inchantment 
were severely punished, sometimes by exile, 
sometimes by death. These offences were 
first made felonies by a statute of 33, 
Henry VIII. This act was soon re- 
pealed and changed; but another was passed 
in the first year of James I, which continued 
in force until 1736. Let me quote my Lord 
Coke: In the third part of his “Institutes” 
he thus describes these sinners: 

“A conjurer is he that by the holy & 
powerful names of Almighty God invokes 
& conjures the devil to consult with him or 
to do some act. 

“A witch is a person that has conference 
with the devil, to consult with him or to do 
some act. 

«An inchanter, zzcantator, is he or she 
qui carminibus, aut cantiunculis daemonem 
adjuvat. They were of ancient times called 
carmina, because in those days their charms 
were in verse. 


“‘ Carminibus Circe socios mutavit Ulvssis. 
“By charms in rhyme (O cruel fates,) 
Circe transform’d Ulvsses mates. 


“A sorcerer, sortilegus, quia utitur sortt- 
bus in cantationabus demonis. Thou shalt 
not suffer a witch to live. Non est augu- 
rium tn Jacob, aut divinatio in Israel.... 
It appeareth by our ancient books that 
these horrible and devilish offenders, which 
left the everlasting God & sacrificed to the 
devil, & thereby committed idolatry, in 
seeking advice & aid of him, were punished 
by death.” And Coke then quotes the 
Mirror, and Britton and Fleta to prove this. 

James I was an expert and specialist in 





the matter of witchcraft. His act was to this 
effect: If any person or persons shall use, 
practice or exercise any invocation or con- 
juration of any evil or wicked spirit, or shall 
consult, covenant with, entertain, employ, 
feed or reward any evil or wicked spirit, to or 
for any intent or purpose; or take up any 
dead man, woman or child out of his or her 
or their grave, or any other place where the 
dead body resteth, or the skin, bone or any 
part of a dead person, to be employed or 
used in any manner of witchcraft, sorcery, 
charm or enchantment; or shall use, exercise 
or practice any witchcraft, inchantment, 
charm or sorcery whereby any person shall 
be killed, destroyed, wasted, consumed, 
pined or lamed in his or her body or any part 
thereof; that then every such offender or 
offenders, their aiders, abettors and coun- 
selors, being of any of said offences duly 
and lawfully convicted and attained, shall 
suffer pains of death as a felon or felons, and 
shall lose the privilege of clergy and 
sanctuary. If any person or persons take 
upon him or them by witchcraft, charm or 
sorcery, to tell or declare in what place any 
treasure of gold or silver should or might 
be found, or had in the earth or other secret 
places; or where goods or other things, lost 
or stolen, should be found or become; or 
to the intent to provoke any person to un- 
lawful love, or whereby any cattle or goods 
of any person shall be destroyed; or to hurt 
or destroy any person in his or her body, 
although the same be not effected or done; 
being therefor lawfully convicted shall for 
the said offence suffer imprisonment for a 
whole year without bail or mainprize, and 
once in every quarter of said year he shall 
stand in the pillory upon some market day 
or fair day, and there confess his or her 
error and offence. For the second offence it 
was death. 

The act in force in Scotland at this time 
was one passed in 1563 under Mary Stuart, 
and it enacted that any person using any man- 
ner of witchcrafts, sorcery or necromancy or 
abusing anyone by pretending to have such 
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craft or knowledge, or any persons seeking 
any help, response or consultation with any 
such users or abusers of witchcrafts, sorcery 
or necromancy should suffer death. 

These statutes of James and Mary were 
both repealed in 1736 by an act which put a 
stop to all prosecutions and proceedings 
against anyone for witchcraft, sorcery, en- 
chantment or conjuration, but enacted that 
anyone pretending to use witchcraft, tell 
fortunes or discover stolen goods by skill ir 
any occult or crafty science is ‘to be im- 
prisoned for a year, to stand in the pillory 
and to find sureties for good behavior. This 
law still lives as well in Ontario as in 
England, although the pillory part of the 
punishment is abolished. 

In March, 1664-65, before Sir Matthew 
Hale, at the Assizes at Bury St. Edmunds, 
took place the trial of two poor widows, Rose 
Callander and Annie Duny, for bewitching 
several young children. The evidence 
showed that the parents had quarreled with 
the accused, and that these latter had uttered 
threats. The children fell into-strange and 
violent fits; one was taken with such a lame- 
ness in both her legs that she was forced to 
go on crutches; they cried out the names of 
the accused in their fits. The fits were 
various, and sometimes the lameness was on 
one side, sometimes on the other; at times 
they were deaf, blind and dumb; they would 
vomit up crooked pins, and one a two-penny 
nail with a very large head; they could not 
pronounce the sacred words, “Lord,” 
“Jesus,” but if they attempted to do so would 
fall into fits and cry out: “Annie Duny says 
I must not use that name.” When they came 
to the words “Satan or “Devil” they would 
cry, “This bites, but it makes me speak right 
well.” 

The children (according to one witness) 
saw invisible mice running about the house; 
one was caught by a child and thrown into 
the fire, where it screeched out like a rat: 
another one was thrown into the fire and it 
flashed like gunpowder. None but the child 
saw the mouse, but all saw the flash. Some- 





thing like a bee flew into the face of one of 
the children, and the child threw up a nail 
and said that the bee had brought it and 
forced it into her mouth. 

Annie Duny nursed one of the children one 
day, the child had fits for weeks; then by 
Dr. Jacob’s advice the mother hung up the 
child’s blanket all day in the chimney corner, 
and at night a great toad fell out of it. A 
boy caught the quadruped and held it over 
the fire with tongs. It exploded with a noise 
like a pistol and a flash like gunpowder, and 
was no more seen; but the next day Annie 
Duny was found to be grievously scorched 
by fire and blamed the mother of the child 
for it. After this the sufferer got well. 
The witch’s marks were found upon Rose 
Callander. The children were taken with 
fits, blindness and lameness in court, and 
were at times speechless. The court made 
the experiment of bringing them in contact 
with the witches, but this was unsatisfactory. 
Sometimes the same result happening 
whether they were touched by an innocent 
person or by the accused. The evidence was 
almost entirely the evidence of the parents 
and friends of the children, for the latter 
were either too young or unable to give 
testimony. Testimony was then given as 
to reputation—that these women were ac- 
counted witches by others, and that some of 
their kindred had been condemned as such. 
A farmer told how he was bringing hay 
home in three carts, one touched the prison- 
er’s house and angered her; the cart was 
overturned thrice and stuck fast in the gate; 
the noses of those who were unloading it 
bled; but there was no trouble with the other 
carts. Another man’s cart broke down near 
Callander’s house; she was angered thereat 
and said his horses would suffer, and in a 
short time all his four horses died, many of 
his cattle died suddenly, he himself became 
lame and “was so vexed with lice of an ex- 
traordinary number ‘and bigness that no art 
could hinder the swarming of them, till he 
burnt up two suits of apparel.” Annie Duny 
had said that the devil would not let her rest. 
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until she was revenged on the wife of Sands- 
wel. Straightway Sandswel’s poultry died, 
bis chimney fell down and a firkin of fish 
tumbled into the water. 

Sir Thomas Browne, author of “Religio 
Medici,” “Urn Burial,” etc., was called as a 
medical expert, and his opinion was that 
these children were bewitched, and that the 
devil in witchcraft did work upon the bodies 
of men and women upon a natural founda- 
tion, and that he did extraordinarily afflict 
them with such distempers as their bodies 
were most subject to; in other words, that 
the swooning was natural, heightened to 
great excess by the subtlety of the devil co- 
operating with the witches. 

The judge told the jury that they were to 
inquire first, whether these children were 
bewitched, and, secondly, whether the 
prisoners at the bar we-e guilty of it. He 
lad no doubt there were such creatures as 
witches, for the Scriptures have affirmed it, 
and the wisdom of all nations had provided 
laws against such persons. He prayed the 
God of heaven to direct their hearts in the 
weighty matter they had in hand, for to con- 
demn the innocent and let the guilty go free 
were both an abomination to the Lord. The 
jury in half an hour brought in a verdict of 
guilty. The children were restored to health 


in thirty minutes after the conviction. The 
witches were executed and _ confessed 
nothing. 


James VI, of Scotland, thought he had 
performed a wonderfully heroic deed when 
he crossed the seas to wed Anne of Den- 
mark. He considered that the devil and all 
his powers were overwhelmed with fear be- 
cause of the union of a Protestant princess 
with the high and mighty Protestant King 
of Scotland and heir to England’s throne. 
His fleet had been tempest-tossed, so natu- 
rally he felt that the prince of the powers of 
the air had been personally active in the 
matter. Suspicion fell upon one Agnes 
Sampson, a grave, respectable matron, who 
affected to cure diseases by words and 
She was accused of being a party 


charms. 











to a conspiracy to destroy the fleet by 
tempest, and to kill the King by annointing 
his linen with poisonous materials, and by 
constructing figures of clay. Many others— 
some thirty in all—were accused, from re- 
spectable dames to the lowly old ploughman 
who acted as doorkeeper to the secret con- 
clave and had been cuffed by the devil for 
saying “God save the King.” After one 
hour’s torture by the twisting of a cord 
round her head, poor Agnes Sampson con- 
fessed to consulting someone as to the 
probable length of the King’s life and the 
means of shortening it; that she and others 
of her weird sisters had tried to raise a 
tempest by charming a cat with certain spells 
and throwing it into the sea; and that once 
they had embarked in sieves and gone out 
to sea, the foul fiend himself rolling before 
them over the waves. That with him they had 
boarded a foreign vessel, and after carous- 
ing thereon to their heart’s content, had sunk 
the ship and all her crew. Cunninghame, 
one of the accused, had the nails torn from 
his fingers, pins driven in where the nails had 
been, his knees crushed in the boots, and his 
finger bones splintered in the pilniewinks, 
then the devil withdrew his help, and he con- 
fessed that he had been at a watch-meeting 
at Berwick, that after marching round the 
church withershins, he blew into the lock, 
the bolts gave way, and the unhallowed crew 
entered, and the devil harangued them from 
the pulpit, which was appropriately hung 
with black candles. An unpleasantness arose 
because the devil had not brought the 
picture of the King, which he had repeatedly 
promised to do, and some of the women 
were particularly abusive to him in conse- 
quence. In his excitement Satan forgot him- 
self and called some of those present by their 
own names. To cover his breach of etiquette 
he proposed a dance, and well nigh two 
hundred persons were soon swinging in an 
antique round, chanting and singing. The 
orchestral accompaniment must have been 
weak, for there was only one performer, and 
she played a jewsharp. After the dance they 
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adjourned to the graveyard, and resurrected 
a newly-buried corpse or two, cutting off the 
fingers joints. Agnes Sampson got two of 
these and a winding sheet. That “Defender 
of the Faith,” James, attended the examina- 
tions of the accused, and was particularly 
interested in the account of the nocturnal 
dance, and he insisted that the solitary 
musician should perform for his benefit on 
her jewsharp the tune to which Satan and 
his followers had danced. She did so. It 
is to be regretted that the music has not 
come down to us. Some of the unfortunates 
told his majesty that his Satanic Majesty had 
said that he, James, was the greatest enemy 
he had in all the world. Nearly all these 
poor wretches were executed, strangled to 
death and burnt to ashes. 

We must not blame James too much, for 
he was “The Defender of the Faith,” and a 
century and a half afterwards John Wesley 
wrote: “The giving up of witchcraft is in 
effect the giving up of the Bible.e . . . I 
cannot give up to all the Deists in Great 
Britain the existence of witchcraft until I 
give up the credit of all history, sacred and 
profane.” 

Let us look particularly at one of the 
celebrated Salem cases. On June 2, 1692, 
Bridget Bishop, alias Oliver, was indicted 
for bewitching several persons in the neigh- 
borhood. She pleaded “not guilty,” and 
many witnesses were brought in who had 
long undergone many kinds of miseries, 
which were preternaturally inflicted and 
generally ascribed to a horrible witchcraft. 
There was little occasion to prove the witch- 
craft, it being evident and notorious to all 
beholders. To fix the charge on the prisoner 
they first took the evidence of the bewitched. 
These testified that the shape of the prisoner 
did ofttimes very grievously punch, choke, 
bite and afflict them, urging them to write 
their names in a book—the devil’s book. 
One said the shape had carried her to the 
river and threatened to drown her if she 
would not sign, and had bragged of having 
killed sundry persons; another testified that 





the ghosts of these murdered ones appeared 
before the shape and accused her of killing 
them. During the examination of the 
prisoner the bewitched were greatly tor- 
tured. If she looked at them they were 
struck dumb; if she touched them when in 
their swoons they would revive immediately 
(no other’s touch had that effect), If she 
shook her head or lowered her eyes the 
others did the like. One man had struck out 
where ‘he was told the shape of Bishop was, 
the bewitched said, “You have torn her 
coat,” and lo! Bishop’s coat was found to be 
torn in that part. Deliverance Hobbs had 
been a witch and confessed ; now for her con- 
fession she was tormented and whipped with 
iron rods by the shape. She swore that 
Bishop: had been at a witches’ meeting, and 
there partaken of the devil’s sacrament. This 
was apparently all the evidence produced to 
prove that Bridget Bishop had been truly 
charged with the witchcraft complained of. 
To make her guilt still clearer evidence of 
other witchcrafts by her perpetrated was 
produced. One swore that six years before, 
one morning about sunrise the shape of the 
prisoner had assaulted him in his chamber, 
looked at him, grinned at him, and hit him 
on the side of his head; the same day at noon 
he had an apple in his hand, the shape came 
into the room, and the apple strangely flew 
out of his hand into the lap of his mother, 
two or three yards off. Another swore that 
fourteen years before he awoke one night 
and found the room full of light and a 
woman between him and the cradle. On his 
speaking she vanished, but came back. The 
baby screeched, and she disappeared. It 
had been a likely babe, but now it sickened, 
and after divers months died. Afterwards 
he recognized Bishop as being that night 
visitor. Another had bought a pig from 
Bishop’s husband. Bishop did not want it 
sold; the pig was forthwith taken with 
strange fits. Witness believed the woman 
had bewitched it. Another said the ap- 
parition of Bishop and two others had 
appeared to him one night, and oppressed 
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him so that he could not stir; then she took 
him by the throat and pulled him out of bed. 
Another said that years before 
Bishop had come to his house upon such 
frivolous and foolish errands that he sus- 
pected mischief. His eldest child began to 
droop; the oftener Bridget came the worse 
was the child. She would be thrown down 
and knocked about by invisible hands. 
Bishop brought him things to dye whereof 
he could not imagine any use; she would 
pay him; he would put money into his purse 
and lock both in a box, but the money would 
never be seen again. The child’s health and 
mind gave way; years afterwards stranger 
came and told witness that the child was 
bewitched, and that there was a neighbor 
who was a witch, and that the neighbor had 
quarreled with witness’ wife and threatened 
her. Then witness remembered that Bishop 
had so quarreled. Several men proved that 
they had awakened in the night and found 
the likeness of this women sitting upon them 
and grievously oppressing them, and that 
when they -accused Bishop of this she was 
very angry. One worthy man was at home 
on the Lord’s day (he had had some trouble 
with her about fowls); the doors were shut, 
and he saw a black pig come towards him; 
he went to kick it but it vanished. So soon 
as he sat down again a black thing, with a 
body like a monkey, feet like a cock and a 
face like a man, jumped in at his window and 
spoke to him, offering him wealth and pros- 
perity. He went to lay hands on the spectre 
but it vanished; coming back he hit at it 
with a stick, but only broke the stick on the 
ground, and his arm was disabled. It disap- 
peared, and going to his window the witness 
saw Bridget in her orchard going towards 
her house. The monster returned, and was 
about to assault when he quoted 
Scripture, whereupon the goblin sprang 
back and flew over an apple tree, shaking 
many apples off the tree. At its leap it flung 
dirt with its feet against the stomach of the 
man, whereon he was then struck dumb, and 
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so continued for three days. When he swore 
to all this Bridget denied that she knew him, 
although (as the reporter says) their orchards 
adjoined, and they had often had their little 
quarrels for some years together. 

Another witness deposed that Bishop had 
paid him money, which unaccountably dis- 
appeared. Once, after speaking to her on 
the road, the wheel of his cart, although he 
had a small load, got into a hole, and he had 
to get help to get out; but when he returned 
to look for the hole it was not there. 
Another time on meeting her his horse’s gear 
all fell to pieces, and he himself could not 
even budge a two-bushel bag of corn. One 
dark night, after Bridget had threatened him, 
he was suddenly lifted from the ground and 
thrown against a wall. 

The witch’s house was searched, and in 
holes of an old wall were found several 
puppets made of rags and hogs’ bristles, with 
headless pins in them, the points sticking 
out. Of these things she could give no ac- 
count to the court that was reasonable or 
tolerable. Her body was searched and a 
witch mark was found on her, which had 
mysteriously vanished when a second search 
was made some three hours after. One thing 
that made against her was her being evi- 
dently convicted of gross lying in the court 
several times during her defence. 

What need was there of any further wit- 
nesses? and yet there was further evidence of 
her witchcraft, for as, under guard, she 
passed the great and spacious meeting-house 
she looked towards it; immediately a demon 
entered the building and tore down a part of 
it. No person could be seen there, yet, when 
the people hearing the noise ran in, they 
found a board that had been firmly nailed 
up transferred to another quarter of the 
house. 

Poor Bridget was hung, the first of nine- 
teen who were executed, one of them being 
a minister. One hundred others were im- 
prisoned on the same charge, and two 
hundred more were accused at one time. To 
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such a pitch did the excitement rise that two 
dogs were accused of witchcraft, tried and 
put to death. 

Increase Mather had at last to admit that 
it was possible for the devil to impose on the 
imaginations of persons bewitched and to 
cause them to believe that an innocegt, yea, 
that a pious person does torment them, when 
the devil himself does it, and that Satan may 
appear in the shape of an innocent and pious 
as well as of a nocent and wicked person to 
afflict such as suffer from diabolical molesta- 
tions. 





We must not be too surprised at the New 
Englanders solemnly trying and executing 
dogs in 1692, for from the twelfth to the end 
of the seventeenth century many were the 
dogs, hogs, sows, horses, cows, bulls, rats 
and ponies that were accused, tried and con- 
demned and publicly executed in France, 
Italy and Spain for crimes and misde- 
meanors. Many of these animals were ac- 
cused of murder. In England, as late as 
1771, near Chichester, a dog was tried by 
four justices of the peace—what for and with 
what result, I wish I knew. 
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N our legal annals Princes of Wales have 

often figured as litigants, by reason of 
their possession of the Duchy of Cornwall, 
with its valuable mineral and other rights; 
and the Prince of Wales may sue or be sued 
in the name of his Attorney-General for 
matters relating to the duchy. It is not, 
however, every Prince of. Wales who is 
Duke of Cornwall. The devolution of the 
dukedom is both curious and unique. It 
was created in 1337 by a charter of Edward 
III, in favor of the Black Prince and his 
heirs, being eldest sons (filits primogenttis) 
of the Kings of England. This charter was 
soon after the accession of James I, declared 
in the Prince’s Case (8 Co. 1) to have the 
force of an Act of Parliament. There is 
also a statement in the report of that case 
that only a first-born son of the Sovereign 
can become Duke of Cornwall, but that, 
said Lord Hardwicke (1 Ves. sen. 294), 
was only an observation of Coke’s; anda 
few years afterwards, on the death of James’ 
eldest son, Henry, it was solemnly deter- 
mined that the dukedom passed to his 





brother Charles. Thus, whenever there is 
an heir-apparent who is a son of the Sover- 
eign, the dukedom vests in him. At other 
times the dukedom is merged in the Crown, 
even though there be an heir-apparent, 
grandson of the Sovereign. For instance, 
George III, though heir-apparent after his 
father’s death, was not Duke of Cornwall. 
Richard II was, indeed, Duke of Cornwall 
after the death of the Black Prince, but, as 
Hale points out (‘Pleas of the Crown,” 
vols. i, p. 126), only under a special grant. 
There is, according to Christian, one of the 
most learned editors of ‘‘ Blackstone,” au- 
thority in the records of Parliament for the 
curious proposition that the Duke of Corn- 
wall is born of full age, or is subject to no 
minority in respect of the possessions of the 
dukedom. Care was taken after the birth 
of the present King that the question should 
not arise, for an Act of 1842 (5 & 6 Vict. 
c. 2) provided, amongst other things, that 
during his minority his rights in respect of 
the duchy should be exercised by the late 
Queen. — The Law Fournal. 
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CHAPTERS FROM THE BIBLICAL LAW. 


THE 


MURDER OF ABEL, 


By Davip WERNER AMRAM, 


of the Book of Genesis, the death 
penalty for murder—‘‘He who sheddeth the 
blood of man, by man shall his blood be 
shed” (Gen. IX, 6)—was not formally 
enunciated until the postdiluvian period, 
yet it seems that this was the penalty inflicted 
in the antediluvian period; for Cain, after 
having slain his brother, Abel, feared that 
someone would put him to death (Gen. IV, 
14). 

In considering the ancient Biblical tra- 
ditions no great stress is to be placed upon 
their historical accuracy. ‘The terms ante- 
diluvian and postdiluvian literally refer to 
Noah’s flood, which is supposed to have 
covered the earth, but which was, in all 
probability, only a local inundation. The 
reference to persons who might kill Cain for 
the murder of his brother Abel implies the 
existence of others beside the family of Adam 
and Eve; and yet the latter are supposed to 
be the parents of all the human race. As 
has been stated in these articles the primitive 
traditions of the Hebrews are of value, not 
as historical records, but because they reflect 
ancient thought and life. 

In the fourth chapter of Genesis we have 
recorded the first murder case. In the char- 
acteristic terse manner of the Hebrew nar- 
rators the facts of the crime, the motive, the 
trial, and the sentence are all given in a few 
phrases, but given with such clearness as to 
enable us, with little effort, to reconstruct the 
entire incident. 

Cain and Abel were brothers, children of 
the first man and woman. Abel was a 
shepherd and Cain was an agriculturist. It 
is well known that sheep herding and agricul- 
ture were the first occupations of civilized 
men. In the early and ruder state hunting 
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was the only source of livelihood. The fact 
that Cain and Abel are known as herdsman 
and farmer in this story reflects ancient views 
concerning the antiquity of these occupa- 
tions. There is something suggestive, also, 
in the fact that Cain killed Abel. This veils 
a great sociological truth, and translated into 
modern language, may be taken to mean 
that the farmer supplanted the shepherd. 

“And in the process of time it came to pass 
that Cain brought of the fruit of the ground 
an offering unto the Lord; and Abel he also 
brought of the firstlings of his flock and of 
the fat thereof; and the Lord had respect 
unto Abel and to his offering, but unto Cain 
and his offering he had not respect. And 
Cain was very wroth, and his countenance 
fell.” Here appears the motive for the crime 
that followed. Cain’s offering, although 
apparently brought in good faith, was not 
received with favor; the offering of his 
brother Abel was so received, and the anger 
that was thereupon kindled in the breast of 
Cain eventually led to the crime. 

The gradual perfection of the plan of 
revenge in the mind of Cain is indicated in 
the two phrases wherein the Lord says to 
Cain, “Why art thou wroth; why is thy 
countenance fallen? If thou doest well, shalt 
thou not be accepted, and if thou doest not 
well, sin lieth at the door, and unto thee shall 
be its desire; but thou shalt rule over it.” 
The feeling of anger is dramatically com- 
pared to a wild beast lying at the door, and, 
as the wild beast at the door, having once 
gained a partial entrance, can hardly be 
restrained, so anger turns into hatred, and 
hatred suggests revenge, which gradually 
overpowers the man’s better nature and 
prompts him to crime. It is only when the 
door is kept shut that “thou shalt rule over 
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it.” Cain was deaf to the voice of conscience, 
and when he and his brother were in the 
field, Cain rose up against his brother Abel 
and killed him. 

There were no witnesses to the crime— 
only the telltale stains of blood on the 
ground. God appears in the legend as con- 
ducting a court of investigation, summoning 
Cain before Him, and, as in Adam’s case, 
subjecting him immediately to  cross- 
examination. As was stated in “The Case of 
Adam and Eve” (THE Green Bac, April, 
1901) the system of procedure in patriarchal 
days was entirely different from that of our 
own times, and the various rules which have 
been evolved to guard the rights of defend- 
ants were unknown. 

If we leave the name of God out of this 
legend, and substitute the word “judge,” we 
shall have a perfectly clear representation of 
the procedure, unaffected by theological or 
religious views. The case then presents itself 
in the following manner: 

Cain and Abel were last seen going out to 
the field together; Cain returned without his 
brother Abel. Search was made for Abel, 
and no trace of him was found, excepting 
the blood stains in the field in which Cain 
and Abel were last seen. Suspicion rested 
upon Cain,and he was summoned before the 
judge and subjected to an examination. 
“Where is Abel, thy brother?” and Cain 
answered, “I do not know; am I my brother’s 
keeper?” The answer would naturally 
strengthen the suspicion that Cain was the 
murderer. An innocent man accused of 
fratricide would hardly have given an answer 
like this, which breathed defiance and showed 
a heartlessness unexpected, and, therefore, 
highly significant. 

Cain makes no further attempt to defend 
himself, apparently relying on the fact that 
no witnesses can be produced against him, 
and deeming silence his best defense. From 
these circumstances the inference of guilt is 
very strong, and his guilt is assumed by the 
judge, who says, “What hast thou done? The 





voice of thy brother’s blood crieth unto me 
from the ground.” To this question there is 
no reply, and the punishment, that is, the 
sentence of the court, follows swift upon the 
condemnation. Not death, but exile—a 
punishment greater than death—is decreed. 
“And now thou art cursed from the earth 
which hath opened her mouth to receive thy 
brother’s blood from thy hand. When thou 
tillest the ground it shall not henceforth yield 
unto thee her strength; a fugitive and a 
vagabond shalt thou be on the earth.” This 
was a sentence of outlawry, and was so 
understood by Cain, for he feared that anyone 
that found him might kill him. It excom- 
municated him from all intercourse with his 
fellows—he was to be a fugitive and a vaga- 
bond. 

At a later period in the historical develop- 
ment of ancient Hebrew law such decrees of 
outlawry were modified,.and the criminal 
who was found guilty by the Court instead of 
being subjected by a general decree of out- 
lawry to punishment at the hands of any 
man, was made an outlaw only so far as the 
kinsmen of the person injured or killed by 
him were concerned. He was turned over 
to them, and they meted out punishment for 
the crime of which he had been convicted. 
The Court had no sheriff or executioner or 
keeper of the jail to inflict punishment on a 
criminal, and in the evolution of the law this 
duty devolved on the kinsmen. To society 
at large the criminal, so far as meting out 
punishment was concerned, was like any 
other man, and any injury done to him was 
punishable like an injury done to any inno- 
cent man. It was only the kinsmen who had 
the right to inflict the punishment, 

The figure of speech which is used, wherein 
the ground is cursed which drank in his 
brother’s blood, and being cursed would 
refuse to yield its crop to him working it, was 
equivalent to a decree of excommunication, 
driving him from the soil which he had been 
cultivating, and which, without the help and 
propinquity of his neighbors, would yield him 
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no return. The greatest punishment, how- 
ever, lay in the fact that banishment from the 
soil meant not only outlawry, separation 
from friends and neighbors, but also removal 
from the protection of the Deity. God was 
God of the land, and his protecting influence 
did not extend beyond its boundaries, so that, 
according to primitive notions, exile was 
worse than death, because in it a man was 
without law, family, friends or God. 

It is almost impossible for us to appreciate 
these primitive notions. To-day we travel 
fearlessly to the ends of the earth. In those 
days every stranger was ipso facto an enemy, 
and a stranger in a strange land lived in con- 
stant fear, not only of his mortal foes around 
him, but of unfriendly demons and spirits 
with whose worship he was unfamiliar, and 
whom he did not know how to placate. 

Thereupon Cain said unto the Lord, “My 
punishment is greater than I can_ bear. 
Behold, thou hast driven me out this day 
from the face of the earth, and from Thy face 
shall I be hid, and I shall be a fugitive and a 
vagabond upon the earth; and it shall come 
to pass that every one that findeth me shall 
slay me.” Having been driven out from his 
land he would be hidden from his God, and 
the protection of his God being removed, 
any man might kill him with impunity. 

Now, it obviously was not the intention 
of God that Cain should be put to death for 
this crime. He was to be punished more 
severely; and, therefore, when Cain pointed 
out the fact that by being made an outlaw 
every man was free to kill him, God said to 
him, “Whoso slayeth Cain, vengeance shall 
be taken on him sevenfold,” and in order to 
insure Cain against harm God set a mark 





upon him lest anyone finding him should kill 
him. 

The mark of Cain is commonly spoken 
and thought of as a “brand” marking him as 
the murderer and as condemned of God. 
Thousands of sermons have been preached 
on this text, and the phrase has gone into 
common speech as “the brand of Cain”; and 
vet it is entirely false. It was apparently a 
mark fixed upon Cain in order to show to ail 
the world that he was under God’s pro- 
tection, and that his life should. be spared. 
Furthermore, it seems quite obvious that the 
mark was put on him at his own request, in 
order to obviate the danger of being killed 
by anyone who found him. It was equivalent 
to the mark of the taboo of the Australian. 
The man who was thus marked was not 
amenable to human jurisdiction, and his 
person and property were inviolate. He 
belonged to the Deity. It was a species of 
Herem. 

The Herem was an institution known at 
Jewish law, whereby persons and property 
were devoted to God. This act of devotion 
usually meant that they were utterly de- 
stroyed, the notion at the bottom of the word 
Herem being not so much that the objects 
were given to God as that they were forever 
removed from man, and could never more 
be used or enjoyed. This seems to have been 
the state of the case with Cain. He was 
banished from all association with his fellow- 
men, made a wanderer and a vagabond, and 
because of that, made personally inviolate, 
so that he was permitted not even the inter- 
course with his fellow-men that would have 
been necessary in order to kill him. 
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HE beginning of the legal year, which 
dates from the opening of the Court in 

the last week in October, and which is always 
ushered in with stately and impressive cere- 
monies, has this year been marked by an 
unusual number of changes in the judiciary. 
The personnel of the retiring judges and of 
the ones who have been elevated to the bench 
in their stead, can hardly be of concern to 
American lawyers; but the system which 
governs the appointment of judges in Eng- 
land cannot fail to interest members of the 
legal profession all over the world. It illus- 
trates most strikingly how it comes about 
that “English judges have for centuries been 
among the best educated and trained of their 
generation”—a dictum which appears to be 
thoroughly appreciated in the United States. 
The first change to occur was in the 
Mastership of the Rolls. It. is probably 
known that the appellate court in England, 
to which appeal lies from the nisi prius courts, 
is the Appeal Court. It consists of six 
judges, with the Master of the Rolls at their 
head, and sits in two divisions, one for hear- 
ing appeals from the common law courts, the 
other for hearing appeals from the chancery 
side of the courts. If by reason of illness or 
otherwise the six judges are not able to make 
up the two courts there are special judges, 
qualified by statute, to assist. These are the 
Lord Chancellor, or an ex-Lord Chancellor, 
the Lord Chief Justice and the President of 
the Probate, Divorce and Admiralty division. 
Hardly more than two years ago the then 
Master of the Rolls, Sir Richard Webster, 
was appointed Lord Chief Justice. To fill 
the vacancy thus created Lord Justice 
Lindley, better known perhaps to Americans 
as the author of “Lindley on Partnership,” 
was made Master of the Rolls. In a short 
time he was promoted to the House of Lords, 
and Lord Justice A. L. Smith was made 
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Master of the Rolls. He was not a profound 
lawyer, but he was a strong judge. He had 
a remarkable aptitude for getting at the facts 
of a case and a wonderful, shrewd common 
sense. He never failed to do justice, and 
hardly ever failed to judge righteously. He 
was elevated to the nisi prius bench years 
ago, after having served as an “Attorney- 
General’s devil,” that is, an unofficial assist- 
ant to that important law officer. He had 
had very little practice as an advocate, and 
was a diffident and hesitating speaker, never 
using words unless when necessary. It is 
remembered of the famous Parnell trial, in 
which three judges sat day after day for 
weeks, that of the two associate judges Sir 
John Day opened his mouth once, and Sir 
A. L. Smith not at all. When he came to the 
Appeal Court his common sense and his 
quick appreciation of facts supplied what 
deficiency he might have experienced in the 
technicalities of the law. But he had great 
industry and soon his judgment exhibited 
the work of unusual legal learning. Toward 
the close of his career there was no one on 
the bench who was more highly regarded by 
the profession, and no one who could more 
quickly despatch the business. He never 
tolerated speechmaking in his court. If 
counsel had a point which it was necessary 
to elaborate at length, he was the embodi- 
ment of patience and courtesy throughout 
the argument. But if he saw there was no 
case he had no hesitation in saying so, and in 
insisting upon stopping the flow of useless 
talk. During the long vacation he went to 
Scotland for rest, accompanied by Lady 
Smith, who for years had been in ill-health. 
While watching in her sick-room at night 
the Master of the’ Rolls fell into a doze, 
during which his wife escaped from the room, 
and the next morning her body was found in 
a neighboring stream. The shock was so 
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great that illness followed, during which he 
resigned his position, and before his succes- 
_ sor was appointed his lamented death was 
announced. 

The vacancy thus created was filled by the 
appointment of Lord Justice Henn-Collins to 
be Master of the Rolls. He had been a judge 
of the Appeal Court for five or six years, and 
by common consent was the fittest among 
his associates for the position. To keep the 
number of appeal judges up to the comple- 
ment Mr. Justice Mathew was promoted 
from the nisi prius bench. He was not only 
one of the oldest circuit judges, but one of 
the ablest. It was at his instance that a divi- 
sion of the Court was constituted to hear 
commercial cases, in order, if possible, to in- 
spire merchants with confidence, that if they 
brought their disputes into court they might 
have them as speedily settled as if they took 
them to boards of arbitration. In this he 
was highly successful, and to-day business is 
despatched in the Commercial Court with 
remarkable celerity. This is due in no small 
degree to the way in which he insisted that 
pleadings should be abandoned, and that 
interlocutory motions should be reduced to 
the smallest compass. To supply his place 
on the circuit bench the Lord Chancellor 
appointed Mr. Joseph Walton, K.C., a judge. 
Mr. Walton had for some years been the 





leader of the Commercial Court, and in order 
to take this position he must give up a 
practice second, perhaps, to none at the bar. 
While these changes were going on Mr, Jus- 
tice Day resigned on account of ill health, 
and to fill this vacancy on the nisi prius bench 
the Lord Chancellor has appointed Mr. A. 
R. Jelf, K.C., who for years has been a 
leader in all kinds of common law cases. It 
is now announced that Lord Justice Rigby 
has resigned from the Court of Appeal, also 
on account of his impaired health, and in this 
instance, also, his successor has been chosen 
from the list of judges who have distin- 
guished themselves upon the nisi prius bench, 
Mr. Justice Cozens-Hardy having been 
signalled out for promotion. 

This then is the secret of the system which 
makes the “English judges the best of their 
generation.” As vacancies occur in the 
House of Lords, judges are sent into that 
august tribunal of last retort for the whole 
Empire, from the Appeal Court; and to fill 
up the gaps in the latter body nisi prius 
judges are promoted, while to take their 
places leading lawyers from the bar are 
selected. It is a system worth imitating, 
even if it may perhaps infringe upon the right 
of the people to elect their magistrates by 
popular suffrage. 

; SturFr Gown. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


Amonc the tributes received from friends of 
the late editor of THE GREEN Bac, we are al- 
lowed to quote these words of the Honorable 
F, W. Hackett, Assistant Secretary of the 
Navy :— 

“T knew Fuller in Cambridge, when I came 
to the bar in 1866, and for the period of my 
law practice in Boston saw him frequently. He 
had natural gifts of a high order. He had an 


active mind, a readiness to see what was humor- 
ous and amusing in affairs, and a certain quick- 
ness of sympathy that made him socially very 


attractive. I chiefly remember him as a very 
excellent amateur actor in private theatricals. 
His success in this line was marked. 

“T lost sight of him when I came away from 
Boston, and found later that he was in charge 
of THe Green Bac. He was admirably fitted 
to give tone and character to such a periodical. 
What I mean to say is that he was singularly 
capable of seizing on all those little light amus- 
ing incidents that brighten up the dull routine 
of law practice, and making them of literary 
value by his way of setting them out.” 

Joe, Prentiss BisHop, the author of many 
well-known text-books, died at Cambridge, 
Massachusetts, on November 4, at the age of 
eighty-seven years. His career was so unusual, 
and his legal work is of such real worth, that it 
is fitting that there should be spoken, at this 
time, a word of recognition both of the value of 
his labors and of the sacrifice at which they were 
performed. “ Taking into account both quantity 
and quality of work,” said the reviewer of the 
last edition of Mr. Bishop’s “‘ Statutory Crimes,” 
in the June GREEN Bac, “there is no American 





law writer, save Story, comparable to Mr. 
Bishop.” And it was there pointed out that, like 
Story, Mr. Bishop had “ done work that is fairly 
entitled to be called creative,”— rare praise for 
a text-book writer!— and that in some of his 
work he was a pioneer, often “ suggesting new 
doctrines that after his initiative were ultimately 
adopted by the courts.” Appreciation of his 
labors as a writer on jurisprudence was shown 
by the University of Berne, Switzerland, which 
conferred upon him the degree of Doctor Juris 
Utriusque in express recognition of the “great 
services” rendered by his legal works to his 
country “ and to the science of law.” 

After a seemingly hopeless struggle with ill- 
health, lasting many years, Mr. Bishop entered 
a law office in Boston, as a student, at the age 
of twenty-eight, with no expectation, however, 
that he would be able to practice. His health 
improved, however, and he was admitted to the 
Suffolk bar in 1844. ‘‘ Some years of practice,” 
says a recent writer in the Boston Transcript, 
“found him with his business divided between 
large and small cases, much of it being of the 
latter description. Preferring the former, he 
determined to get rid of the latter and to write a_ 
law book as a side exercise during the change. 
The first edition of his “ Marriage and Divorce ” 
was the result. It was published in one volume 
just ten years after he entered a law office as a 
student. The book was received with unusual 
favor by the profession, and it brought him a 
constant succession of requests and advice to 
write other books. So he finally decided upon 
making what he afterwards considered to be the 
great sacrifice of his life, by relinquishing lucra- 
tive practice and thenceforth devoting himself 
to the drudgery of legal authorship. He believed 
that by pursuing this course he could be of 
genuine service to the profession, and that he 
could supply a crying need in legal literature by 
expounding some of those important branches 
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of the law which had not hitherto been ade- 
quately treated by any author. 

“ After Dr. Bishop decided to devote his time 
exclusively to authorship he applied himself so 
assiduously to his self-imposed task that he be- 
came very much of a recluse, and was personally 
little seen by the general public. He thence- 
forth positively refused, however strongly urged, 
to accept any proffered cases from clients re- 
questing his services. It was only on rare oc- 
casions, even, that he could be induced to give 
an expert opinion in an important case; and 
only when he could be convinced that the ques- 
tion involved was one of unusual importance to 
legal science, aside from the interests of the 
parties concerned. Among the few instances 
occurring to the writer, in which Dr. Bishop 
consented to give an expert opinion, may be 
mentioned the Lauderdale Peerage cases, re- 
ported in 10 Ap. Cases, 692. The cases in- 
volved the descent of an earldom and large 
estates in Scotland, and turned upon the validity 
of a marriage celebrated in New York in 1772. 
The opinion was in regard to what the marriage 
laws in New York were at that period, that be- 
ing the point that perplexed both the counsel 
and the courts in which the cases were first 
tried. His most recent opinion was given in 
the Louisiana nolle prosegui cases, 48 La. An. 
109, ef seg. ‘The question was, ‘as to the right 
and power of the district attorney to enter a no//e 
prosequi after verdict and before sentence.’ . . . 

“ Although not insensible of his own attain- 
ments, Dr. Bishop always seemed to take a deep 
pride and pleasure in showing a stoical indiffer- 
ence to the glitterings of notoriety, and he 
always shunned politics and office. Not long 
before he launched himself upon the sea of 
legal authorship, he was tendered the appoint- 
ment of chief justice of the Hawaiian Islands by 
King Kamehameha III, but declined to accept 
the position.” 


To the Editor of The Green Bag, 

Dear Sir:—Under the heading “ Some De- 
lights of the Legal Profession,” Mr. Willis B. 
Dowd gave us some very entertaining reading 
in the September number of THE GREEN Bac, 
and among other things, the worthily famous 
cat decision of Mr. Justice McLean, of the 
New York Supreme Court, which is surcharged 





with sparkling wit and crammed with quaint 
legal lore. Mr. Dowd wrote too soon, or else 
he overlooked one of the richest and raciest 
opinions handed down by a court of last resort 
in the last decade —the opinion written by Mr. 
Justice Sullivan, of the Nebraska Supreme 
Court, in a decision handed down by that court 
June 5, 1901 (Chapman vz. State, 88 N. W. 
Rep. 907), which, for quaint humor and keen 
wit, deserves to live in the memory of the pro- 
fession with that of Mr. Justice McLean. The 
case was a prosecution for statutory rape. In 
the trial below the jury found the defendant 
guilty and the Court sentenced him to imprison- 
ment in the penitentiary for a period of three 
years, and he “went up.” In the course of the 
opinion Sullivan, J., says: — 

“The petition in error contains many assign- 
ments, but the principal grounds relied upon 
for a reversal of the sentence is that the State’s 
evidence, while tending to prove seduction, dis- 
proves completely the crime charged in the 
information. Briefly stated, the main facts of 
the case are these: Bruce Chapman resides in 
Sherman County, and is now between thirty-two 
and thirty-five years of age. One evening in 
August, 1899, he attended a camp meeting at 
Round Grove, where he satisfied his religious 
yearnings,—slaked his thirst for spirituality, 
—and then permitted his attention to become 
engrossed with secular things. At the meeting 
he fell in with the prosecutrix, Ora Nell John- 
son, and the two went home together. On the 
way home, it would seem, Chapman felt the rise 
and surge of a tender passion, and took occa- 
sion to mention the fact to Miss Johnson. 
Finding her in a responsive mood, he indulged 
freely in erotic vagaries, and, finally, after prom- 
ising marriage and eternal fidelity, had sexual 
intercourse with her. The promise of marriage, 
it is now insisted, adds to the crime charged an 
extenuating element which reduced it from rape 
to seduction, —from a felony to a misdemeanor. 
We listened with great interest to the ingenious 
reasoning by which the learned counsel for the 
defendant undertook at the bar to sustain his 
position. We were charmed with the cleverness 
of the argument, but its logic was not irresisti- 
ble. It failed to convince us that a person 
prosecuted for the commission of a criminal act 
must go free if it be made to appear at the trial 
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that he transgressed two sections of the law 
against crime, instead of one. If the 
defendant were held to be innocent of rape be- 
cause guilty of seduction, he might, according 
to the argument of his counsel, when prosecuted 
for the latter offense, secure an acquittal by 
showing that he was a married man, and there- 
fore guilty of adultery. And, by the same logic, 
a person charged with a murderous assault 
would be entitled to an acquittal, if it should 
appear that the person assaulted were an officer 
engaged in the execution of his office, or a min- 
ister of the gospel preaching to his congrega- 
tion. It would also entitle a licensed vender of 
intoxicating liquors, charged with making sales 
on Sunday or election day, to an acquittal if he 
could show that the person to whom the sales 
were made were minors, Indians, lunatics, or 
habitual drunkards. The true rule undoubtedly 
is that a statute which denounces an act as 
criminal does not cease to be effective because 
another statute declares the same act to be a 
crime when done at a particular place or under 
special circumstances. The wage of 
sin is certainly due to Mr. Chapman, and the 
hour of liquidation is at hand. The judgment 
is affirmed.” ; 
Yours very truly, 
James M. KErR. 
OmauHa, NeEs., Nov. 2, 1gor. 


NOTES. 

THE advertisement of the Missouri lawyer, a 
copy of which was printed in the August number, 
and the letter-head of the Jowa legal light, set 
forth in the September issue, are rivalled by the 
following self-addressed envelope used by a 
colored member of the West Virginia bar. The 
esteemed correspondent to whom we are in- 
debted for this gem expresses the belief that as 
a piece of professional advertising it has no 
equal. 

Mr. J. K. SMITH, 


LAWYER AND JAIL ROBBER, 


KeEysTONE, W. Va. 


One of the earliest judges in what is now 
Illinois was Judge Dumoulin, appointed in 1790, 
or shortly after, to the bench in St. Clair County. 
The judge, says Mr. J. N. Perrin, in an address 
on “ Primitive Justice in Illinois,” recently de- 





livered before the Illinois Bar Association, ‘‘ had 
occasion to deal with a case of contempt in his 
courtroom. He dealt with the matter so vigor- 
ously that he left the bench to enforce the de- 
cree by pummeling the obstreperous individual 
whom he had adjudged guilty of the contempt. 
The result was that the judge soon found him- 
self before the court to answer a charge of 
assault and battery. The case, however, was 
dismissed, and the informant had to pay the 
costs, thus coming out of the legal contest with 
two defeats, a bruised anatomy and a less 
plethoric pocket-book.” 


WHILE feeling was running high in England 
over the “ Home Rule” question, John Morley, 
chancing to meet the late Lord Morris, the Lord 
Chief Justice of Ireland, expressed surprise at 
the cordiality with which the latter, who was 
above all, an Irishman, greeted him. 

“« Ah, come now,” said the Chief Justice, “ sure 
I’ve known many worse — in the dock.” 

In his earlier years, Lord Morris was Recorder 
gf Galway. On one occasion the last case on 
the list —a dispute over a few shillings — was 
argued before him at great length and with much 
warmth. Lord Morris was anxious to get back 
to Dublin, where the courts were in full swing 
and he held important briefs; Within a few 
minutes the Dublin train was timed to start. 
The Recorder looked at his watch, but the 
wrangle did not seem to be approaching an end. 

At last he said to the opposing solicitors: 
“See here, gentlemen, I must catch the train. 
Here is the sum in dispute”; and throwing 
down the silver, he vanished from the court, 


Jupce Wipe, formerly on the Supreme 
Bench in Massachusetts, while at the bar was 
quite famous for his apt repartee. He was once 
trying a case, and labored very hard to obtain a 
certain answer from a reluctant witness. The 
opposing counsel interrupted him with the side 
remark: ‘“ Ah, it is no use, Brother Wilde, to 
pump the witness further — you are only on a 
wild goose chase.” “Just so,” said Mr. W., 
“Wild(e) on one side, and a goose on the 
other.” 


A coop story is being told concerning Judge 
S. F. Prouty, of the Polk County (Iowa) district 
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bench, whose face, when he smiles, beams 
with pleasantness, but when in repose is as 
stern and forbidding as that of old Chief Sit- 
ting Bull. It appears that in the courtroom 
presided over by Judge Prouty is a bailiff named 
Thomas, who is considerable of a politician in 
his precinct, and who is no handsomer than the 
judge. Bailiff Thomas wears his hair combed 
pompadour, and his hair being long, the effect 
is something startling. His face is covered 
with whiskers, which he combs straight back at 
the side, so that his head looks as if the hair 
had been caught by a fifty-knot breeze and 
frozen into position. 

Not long ago a lawyer from another city 
stepped into the clerk’s office at Des Moines, 
Iowa, and inquired for Judge Prouty, wishing 
to see him on political business. The clerk di- 
rected the stranger to the courtroom presided 
over by the judge. A deputy volunteered the 
suggestion that court was then in recess, and 
that the judge was not on the bench, but was 
seated in the room, talking. 

“What does the judge look like?” inquired 
the stranger. ‘“ How shall I know him?” 

The clerk laughed and replied: 

“Go in through that door and the homeliest 
man in the room is Judge Prouty. You can’t 
mistake him.” 

The stranger obeyed. He pushed open the 
door of the courtroom and entered. Several 
groups of men were standing and sitting about, 
talking. The stranger cast his eye over the 
gathering once, and without a moment’s hesita- 
tion walked up to a man in the far corner and 
tapped him on the shoulder, saying: 

«“ Excuse me, but this is Judge Prouty, is it 
not?” 

It was Bailiff Thomas. 


A CASE was being tried before Chief Justice 
Draper at an assize in a county town. Among 
those living in that neighborhood was a well- 
known character, who had once been a school- 
master, but who was at this time given to the 
too free indulgence in strong drink, devoting 
most of his time to loafing. On this occasion he 
found himself in court much the worse for 
liquor. Being somewhat obstreperous, the 
chief justice inflicted upon him a small fine. As 
this, however, had not the desired effect of 





quieting him, he was brought up a second time, 
whereupon the chief, in his well-known quiet 
but severe tone, reprimanded him, telling him 
that he had previously inflicted a small fine, but 
as the offense had been repeated, he would 
now have to inflict a heavy one. The peda- 
gogue, however, was equal to the occasion, and 
promptly rejoined : “ Stop, judge, you ca-an’t do 
it; it’s agin the law. It’s unconshushinal — 
Nemo bis vexare pro eadem causa. You see, 
judge, it’s the same old drunk.” Even the 
quick wit of the sarcastic chief justice had no 
answer ready, and, turning away, he ignored the 
presence of the delinquent. 

The same learned judge was on another 
occasion trying a case in the old Prince Edward 
district. Many of the settlers there were 
Tunkers, and in giving evidence theoretically 
preferred to affirm rather than swear. The 
Court having put to a witness the question usual 
in that locality, “Do you swear or affirm ?”’ re- 
ceived the prompt and entirely unexpected 
reply, “I don’t care ad—n which ”; whereupon 
the chief justice leaned over his desk, and, in 
his usual suave manner, instructed the clerk of 
assize as follows: ‘‘ Mr. Campbell, the witness 
swears.” — Canadian Law Journal. 


LITERARY NOTES. 

At the present moment the reading public is 
suffering from—or shall we say enjoying ?— 
an epidemic of novels dealing with the “ Negro 
Question ” and the relations between the North 
and the South which grew out of the Civil War. 
Two such books lie before us. 

The first of these, Zhe Marrow of Tradi- 
tion, by Charles W. Chestnutt, is a strong 
story of modern life in the South, em- 
phasizing the great race problems and 
their attendant tragedies. With much dramatic 
force and very little bitterness, the facts are set 
forth, with no suggestions for the solution of the 
future, excepting that the negro may overcome 
the prejudice to his race when, like the hero of 
this novel, he shall make himself absolutely 
essential to the life and happiness of even his 
bitterest enemies. 


*THE MARROW OF TRADITION. By Charles W. 
Chestnutt. Boston: Houghton, Mifflin & Company. 





1901. (vi-+ 329 pp.) Cloth: $1.50. 
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Tue other story, Henry Bourland,' is one of 
Virginia life, in the time of the “ Crisis,” and in 
it is related once again the oft-told tale of the 
struggle between North and South, and of the 
dark days of reconstruction. If one had left 
the preface unread, one would say that the 
author’s treatment of the war and of the negro 
question, and his seeming insistence on the es- 
sential trickery and vulgarity of all Yankee set- 
tlers in the South, showed the extreme bias of an 
unreconstructed Southern mind — if any such 
mind exists; but from the preface it appears 
that the author is Northern bred, and that he 
has attempted to write wholly from the Southern 
point of view. The result is not altogether 
satisfactory. His desire to do justice to “the 
other side” has been carried to an undue 
length ; his standpoint is so extreme as to be 
unfair to both sides. Perhaps to this forced 
point of view of the writer should be attributed 
also his cock-sure way of treating vital social 
questions and settling them off-hand; still it is 
a bit irritating to the reader. It is only right to 
say that the men in the story are well drawn — 
along conventional lines; the women, however, 
are neither attractive nor interesting. 


Amonc the attractive holiday publications is 
a new illustrated edition of Drake’s Mew Eng- 


land Legends? ‘The first edition was published 
nearly twenty years ago, and it is high time for 
a new one —especially for the sake of the 
present generation of boys and girls; for this is 
one of the books with which every New Eng- 
land bred youth should be familiar, for New 
England is a most fertile and interesting field 
of legendary lore, and Mr. Drake is well fitted to 
till it. The illustrations are many and, for the 
most part, good ; though one can but wish that 
the sea-serpent on page 157 might have been a 
bit more terrible, and can but wonder that 
Harry Frankland fell in love with Agnes Sur- 
riage at first sight, if her face were that with 
which, on page 222, the artist has inflicted 
her. 

1 Henry BourRLAND: The Passing of the Cavalier. 
By Albert Elmer Hancock. New York: Macmillan 
Company. 1901. (xi-- 409 pp.) Cloth: $1.50. 


2NEw ENGLAND LEGENDS AND FOLK LORE, in 
Prose and Poetry. By Samuel Adams Drake. New 
and revised edition. With numerous illustrations. 
Boston : Little, Brown & Co. 1901. (xvi -- 477 pp.) 





NEW LAW BOOKS. 

THE LIABILITY OF MUNICIPAL CORPORATIONS 
FOR Tort. By Waterman L. Williams, A.B., 
LL.B. Boston: Little, Brown and Com- 
pany. t1go1. Sheep: $3.50 net. (345 pp.) 
As a general survey of the common law liabil- 

ity of municipal corporations for tort, this work 

is a welcome addition to the library of law text- 
books. So clearly and interestingly is the sub- 
ject treated, that the academic value of the work 
to the mere student of municipal government is 
not less than its direct usefulness to the working 
lawyer referring to it for business reasons. 

Members of city councils and boards of select- 

men with a spark of municipal science in them 

would read such a work with no little pleasure 

and profit, as from its pages can be gathered a 

clear idea of the legal status of the municipality 

in its various activities as a legislative, executive, 
or even socialistic, entity. 

The work sets forth the distinction between 
the guasi corporations, or those “ territorial and 
political sections of the state, created by the 
sovereign power without reference to the wish 
of the inhabitants and solely for public and 
governmental purposes,” and municipal corpora- 
tions proper, crgated by special charter or vol- 
untarily organized under general laws. 

The former embrace such political divisions 
as counties, townships, school districts and the 
like, and, as they are mere auxiliaries in the 
work of carrying on the governmental duties of 
the state, the rule of liability is not applied to 
them as to private corporations, Municipal 
corporations proper, on the other hand, such as 
cities, incorporated at the request of, or with the 
assent of, their inhabitants and for the purpose 
of securing peculiar local advantages, occupy a 
dual position in relation to the law of liability. 
So far as municipal corporations proper repre- 
sent the state in the discharge of governmental 
functions, that is, “‘duties relating to the public 
peace, health, safety, and education, and as well 
duties growing out of the exercise of legislative 
and judicial or discretionary powers,” immunity 
from common law liability is enjoyed. When, 
however, municipal corporations perform “ duties 
that pertain to the exercise of those private 
franchises, powers and privileges which belong 
to them for their own corporate benefit, or are 
dealing with property held by them for their own 
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corporate gain in emolument, then a different 
rule of liability is applied and they are generally 
held responsible for injuries arising from their 
negligent acts or their omissions to the same ex- 
tent as a private corporation under like circum- 
stances.” 

It is this analysis of the various municipal 
functions whereby they may be classed under 
one head or the other, that constitutes the 
theme of the work. The difficulties that have 
confronted the courts in their efforts to classify 
those duties which occupy a middle ground, 
and have in so many states resulted in statutory 
enactments to settle the vexed questions, are ably 
set forth and citations from the law courts of the 
various states are given with sufficient com- 
pleteness. Particularly helpful is the full dis- 
cussion of the liability of municipal corporations 
relative to streets and highways. 


THE Law or AGENCY, INCLUDING THE LAW OF 
PRINCIPAL AND AGENT AND THE Law oF Mas- 
TER AND SERVANT. By Zrnest W. Huffcut. 
Second edition. Boston: Little, Brown & 
Company. 1901. Buckram, $3.00; law 
sheep, $3.50. (li+406 pp.) 

This book does not aspire to a place among 
standard works for the practitioner; but it is 
useful to students wishing a rapid review just 
before examination for.the bar. The present 
edition is an improvement upon its predecessor 
both in scope and in execution. 

Tue Law or Reat Property. Vol. 7. Edited 
by Emerson E.. Ballard. Logansport, Indiana: 
Ballard Publishing Co. 1901. (xxxi+884 pp.) 

A CoMPLETE INDEX TO BALLARD’s Law oF REAL 
PROPERTY, VOLUMES I-VII. By Emerson E. 
Ballard. Logansport, Indiana: The Ballard 
Publishing Company. 1901. (144 pp.) 
This seventh volume brings down to date a 

series which aims to be a complete compendium 

of real estate law, embracing all current case 
law on this subject. The present volume is de- 

voted especially to new cases, thus making it a 

supplement, as it were, to the preceding vol- 

umes. The plan of the book is to treat the 
subject of real property under some one hun- 
dred general heads, alphabetically arranged ; 
under some heads printing in full an important 





recent decision, but in all cases giving an epit- 
ome of cases, arranged under sub-headings. 


Law oF REAL Property. By Charles T. Boone. 
New Practitioners’ Series. 3 volumes. Second 
edition. San Francisco: Bancroft -Whitney 
Company. 1901. Law sheep: $9.00. 
These volumes are a cross between a digest 

and a treatise on the law of real property; in 
other words, they give a very concise statement 
of the law on this general subject, starting with 
the Nature of Real Property and working on 
down the important heads into which the subject 
divides itself naturally. It is, what it purports 
to be, a- handy manual of the principles of law 
relating to real property; and is of value to 
either the student or the practitioner who wishes 
to see at a glance what has been decided on a par- 
ticular point and where that décision is to be 
found. 


THE AMERICAN STATE Reports. Vol. 79. Con- 
taining cases of general value and authority 
decided in the courts of last resort. Selected, 
reported and annotated by 4. C. Freeman. 
San Francisco: Bancroft-Whitney Company. 
1901. Lawsheep. (1050 pp.) 

This last volume of an excellent series covers 
cases as late, for example, as 176 Massachusetts, 
and draws from the recent California, Florida, 
Illinois, Indiana, Minnesota, Missouri, New 
York, Pennsylvania State, Rhode Island, South 
Carolina, South Dakota, and Washington reports, 
besides the Massachusetts report above named. 

The wide range of law covered by this series 
of reports is seen by glancing at the titles of the 
principal notes in the present volume, which are 
as follows: The Causes for which the Legisla- 
ture will authorize the Sale of Real Property of 
Decedents ; Constitutionality of Statutes allow- 
ing an Attorney’s Fee; Who are Related by Af- 
finity; What Marriages are Void; When does 
the Title of a Statute embrace but one Subject, 
and What may be included thereunder ; Consti- 
tutionality of Civil Service Laws; Partnership 
after Death; What Words create Conditions 
Subsequent; and Title acquired by Purchaser 
at his own Execution Sale. As usual these 
monographic notes are well done. 








